
COLORADO COM MON INTERE ST OWNER SHIP ACT - 2005

§ 38-33 .3-101. S hort title

This article shall be known and may be cited as the "Colorado Common Interest Ownership Act".

§ 38-33.3-102. Legislative declaration

 (1) The general assem bly hereby finds, determines, and d eclares, as follows:

(a) That it is in the best interests of the state and its citizens to establish a clear, comprehensive, and uniform

framework for the creation an d operation of com mon interest commu nities;

(b) That the continuation of the economic prosperity of Colorado is dependent upon the strengthening of homeowner

associations in common interest communities financially through the setting of budget guidelines, the creation of

statutory assessm ent liens, the grantin g of six month s' lien priority, the facilitation  of borrow ing, and mo re certain

powers in the association to sue on behalf of the owners and through enhancing the financial stability of associations

by increasing the association's powers to co llect delinquent assessments, late charges, fines, and enforce ment costs;

(c) That it is the policy of this state to give developers flexible development rights with specific obligations within a

uniform structure of development of a common interest community that extends through the transition to owner

control;

(d) That it is the policy of this state to promote effective and efficient property management through defined

operational requirem ents that preserve flexibility for such homeowner a ssociations;

(e) That it is the policy of this state to promote the availability of funds for financing the development of such

homeowner associations by enabling lenders to extend the financial services to a greater market on a safer, more

predictable basis beca use of standardized pra ctices and prudent insurance  and risk manageme nt obligations.

§ 38-33.3-103. Definitions

As used in the declaration and bylaws of an association, unless specifically provided otherwise or unless the context

otherwise requires, and in this article:

(1) "Affiliate of a declarant" means any person who controls, is controlled by, or is under common control with a

declarant.  A person controls a declarant if the person:  Is a general partner, officer, director, or employee of the

declarant;  directly or indirectly, or acting in concert with one or more other persons or through one or more

subsidiaries, owns, controls, holds with power to vote, or holds proxies representing more than twenty percent of the

voting interests o f the declaran t;  controls in any m anner the elec tion of a majo rity of the directo rs of the decla rant; 

or has con tributed mo re than twenty p ercent of the c apital of the de clarant.  A pe rson is contro lled by a dec larant if

the declara nt:  Is a general p artner, officer, d irector, or em ployee of the  person;  dire ctly or indirectly, o r acting in

concert with o ne or mo re other pe rsons or thro ugh one o r more sub sidiaries, own s, controls, ho lds with pow er to

vote, or holds proxies representing more than twenty percent of the voting interests of the person;  controls in any

manner the election of a majority of the directors of the person;  or has contributed more than twenty percent of the

capital of the p erson.  Co ntrol does n ot exist if the pow ers describ ed in this subse ction (1) are  held solely as se curity

for an obligation and are not exercised.

(2) "Allo cated interes ts" means the  following intere sts allocated to  each unit:

(a) In a condominium, the undivided interest in the common elements, the common expense liability, and votes in the

association;



(b) In a cooperative, the common expense liability and the ownership interest and votes in the association;  and

(c) In a planned community, the common expense liability and votes in the association.

(2.5) "Approved for development" means that all or some portion of a particular parcel of real property is zoned or

otherwise approved for construction of residential and other improvements and authorized for specified densities by

the local land use authority having jurisdiction over such real property and includes any conceptual or final planned

unit develop ment app roval.

(3) "Association" or "unit owners' association" means a unit owners' association organized under section

38-33.3-301.

(4) "Bylaws" means any instruments, however denominated, which are adopted by the association for the regulation

and managem ent of the association, including any amend ments to those instruments.

(5) "Comm on elements" mean s:

(a) In a condominium or cooperative, all portions of the condominium or cooperative other than the units;  and

(b) In a planned community, any real estate within a planned community owned or leased by the association, other

than a unit.

(6) "Common expense liability" means the liability for common expenses allocated to each unit pursuant to section

38-33.3-207.

(7) "Common expenses" means expenditures made or liabilities incurred by or on behalf of the association, together

with any allocations to reserves.

(8) "Common interest community" means real estate described in a declaration with respect to which a person, by

virtue of such person's ownership of a un it, is obligated to pay for real estate taxes, insurance premium s,

maintenance, or improvement of other real estate described in a declaration.  Ownership of a unit does not include

holding a lea sehold intere st in a unit of less than fo rty years, including  renewal op tions.  The p eriod of the le asehold

interest, including renewal options, is measured  from the date the initial term commen ces.

(9) "Condominium" means a common interest community in which portions of the real estate are designated for

separate ownership and the remainder of which is designated for common ownership solely by the owners of the

separate o wnership p ortions.  A co mmon inte rest comm unity is not a cond ominium u nless the undiv ided interests in

the common elem ents are vested in the unit owners.

(10) "Cooperative" means a common interest community in which the real property is owned by an association, each

member of which is entitled by virtue of such member's ownership interest in the association to exclusive possession

of a unit.

(11) "D ealer" me ans a perso n in the business  of selling units for suc h person's ow n accoun t.

(12) "Declarant" means any person or group of persons acting in concert who:

(a) As part of a common promotional plan, offers to dispose of to a purchaser such declarant's interest in a unit not

previously disposed of to a purchaser; or

(b) Reser ves or succe eds to any sp ecial declar ant right.

(13) "D eclaration"  means any re corded  instruments ho wever den ominated , that create a co mmon inte rest comm unity,

including any amendm ents to those instruments and also including, bu t not limited to, plats and maps.



(14) "Development rights" means any right or combination of rights reserved by a declarant in the declaration to:

(a) Add  real estate to a c ommon  interest comm unity;

(b) Create  units, comm on elemen ts, or limited co mmon ele ments within a co mmon inte rest comm unity;

(c) Subdivide units or convert units into common elements;  or

(d) W ithdraw real e state from a co mmon inte rest comm unity.

(15) "Dispose" or "disposition" means a voluntary transfer of any legal or equitable interest in a unit, but the term

does not inc lude the transfe r or release o f a security interest.

(16) "Executive board" means the body, regardless of name, designated in the declaration to act on behalf of the

association.

(16.5) "Horizontal boundary" means a plane of elevation relative to a described bench mark that defines either a

lower or an  upper dim ension of a un it such that the real e state respectiv ely below o r above the  defined pla ne is not a

part of the unit.

(17) "Id entifying numb er" mean s a symbol o r address tha t identifies only on e unit in a com mon interes t commun ity.

(17.5) "Large planned community" means a planned community that meets the criteria set forth in section

38-33.3-116.3(1).

(18) "Leasehold common interest community" means a common interest community in which all or a portion of the

real estate is sub ject to a lease , the expiration  or terminatio n of which will term inate the com mon interes t commun ity

or reduce its size.

(19) "Limited common element" means a portion of the common elements allocated by the declaration or by

operation  of section 38-33.3-202(1)(b) or (1)(d) for the exclusive use of one or more units but fewer than all of the

units.

(19.5) "Map" means that part of a declaration that depicts all or any portion of a common interest community in three

dimensions, is executed by a person that is authorized by this title to execute a declaration relating to the common

interest community, and is recorded in the real estate records in every county in which any portion of the common

interest community is located.  A map is required for a common interest community with units having a horizontal

bounda ry.  A map an d a plat may b e combin ed in one instr ument.

(20) "Master association" means an organization that is authorized to exercise some or all of the powers of one or

more associations on behalf of one or more common interest communities or for the benefit of the unit owners of one

or more com mon interest commu nities.

(21) "Person" means a natural person, a corporation, a partnership, an association, a trust, or any other entity or any

combina tion thereof.

(22) "P lanned co mmunity" m eans a com mon interes t commun ity that is not a cond ominium o r coope rative.  A

condom inium or co operative  may be pa rt of a planned  commun ity.

(22.5) "Plat" means that part of a declaration that is a land survey plat as set forth in section 38-51-106, depicts all or

any portion  of a comm on interest co mmunity in two  dimension s, is executed b y a person tha t is authorized  by this

title to execute a  declaration  relating to the co mmon inte rest comm unity, and is reco rded in the re al estate reco rds in

every county in which any portion of the common interest community is located.  A plat and a map may be combined

in one instrum ent.



(23) "Proprietary lease" means an agreement with the association pursuant to which a member is entitled to exclusive

possession of a unit in a cooperative.

(24) "Purchaser" means a person, other than a declarant or a dealer, who by means of a transfer acquires a legal or

equitable interest in a unit, other than:

(a) A leaseh old interest in a u nit of less than forty yea rs, including ren ewal optio ns, with the perio d of the leaseh old

interest, including renewal options, being measured from the date the initial term commences;  or

(b) A secu rity interest.

(25) "Real estate" m eans any leasehold or othe r estate or interest in, over, or under land, including structures,

fixtures, and other improvements and interests that, by custom, usage, or law, pass with a conveyance of land though

not described in the contract of sale or instrument of conveyance.   "Real estate" includes parcels with or without

horizontal boundaries and spaces that may be filled with air or water.

(26) "R esidential use"  means use fo r dwelling or re creational p urposes b ut does no t include spa ces or units pr imarily

used for commercial income from, or service to, the public.

(27) "Rules and regulations" means any instruments, however denominated, which are adopted by the association for

the regulation and manage ment of the commo n interest community, including any amend ment to those instruments.

(28) "Security interest" means an interest in real estate or personal property created by contract or conveyance which

secures payment or pe rformance of an ob ligation.  The term includes a lien created  by a mortgage, deed  of trust, trust

deed, sec urity deed, co ntract for dee d, land sales c ontract, lease in tended as s ecurity, assignm ent of lease or  rents

intended as security, pledge of an ownership interest in an association, and any other consensual lien or title retention

contract intended as security for an obligation.

(29) "Special declarant rights" means rights reserved for the benefit of a declarant to perform the following acts as

specified in parts 2 and 3 of this article:  To complete improvements indicated on plats and maps filed with the

declaration;  to exercise any development right;  to maintain sales offices, management offices, signs advertising the

common interest community, and models;  to use easements through the common elements for the purpose of making

improvements within the common interest community or within real estate which may be added to the common

interest community;  to make the common interest community subject to a master association;  to merge or

consolidate a common interest community of the same form of ownership;  or to appoint or remove any officer of the

association o r any executive  board m ember d uring any per iod of dec larant contro l.

(30) "U nit" means a  physical po rtion of the co mmon inte rest comm unity which is desig nated for sep arate owne rship

or occupancy and the boundaries of which are described in or determined from the declaration.  If a unit in a

cooperative is owned  by a unit owner or is sold, conveye d, voluntarily or involuntarily encumbered , or otherwise

transferred by a unit owner, the interest in that unit which is owned, sold, co nveyed, encumbe red, or otherwise

transferred is the right to possession of that unit under a proprietary lease, coupled with the allocated interests of that

unit, and the association's interest in that unit is not thereby affected.

(31) "Unit owner" means the declarant or other person who owns a unit, or a lessee of a unit in a leasehold common

interest comm unity whose lea se expires sim ultaneously with a ny lease, the exp iration or term ination of whic h will

remove th e unit from the c ommon  interest comm unity but doe s not include a  person ha ving an interest in a  unit

solely as security fo r an obligatio n.  In a cond ominium o r planned c ommunity, the  declarant is the  owner of an y unit

created by the declaration until that unit is conveyed to another person;  in a cooperative, the declarant is treated as

the owner of any unit to which allocated interests have been allocated pursuant to section 38-33.3-207 until that unit

has been conveyed to another person, who may or may not be a declarant under this article.

(32) "V ertical boun dary" me ans the define d limit of a unit that is no t a horizonta l bounda ry of that unit.



§ 38-33.3-104. Variation by agreement

Except a s expressly pr ovided in th is article, provisio ns of this article ma y not be varie d by agree ment, and rig hts

conferred by this article may not be waived.  A declarant may not act under a power of attorney or use any other

device to evade the limitations or prohibitions of this article or the declaration.

§ 38-33.3-105. Separate titles and taxation

 (1) In a coo perative, unle ss the declara tion provid es that a unit own er's interest in a unit and  its allocated inter ests is

personal prope rty, that interest is real estate for all purposes.

(2) In a con dominium  or planned  commun ity with commo n elements, ea ch unit that has b een created , together with

its interest in the common elements, constitutes for all purposes a separate parcel of real estate and must be

separately ass essed and  taxed.  Th e valuation o f the comm on elemen ts shall be assesse d propo rtionately to eac h unit,

in the case of a condominium in accordance with such unit's allocated interests in the common elements, and in the

case of a planned community in accordance with such unit's allocated common expense liability, set forth in the

declaration , and the com mon elem ents shall not be  separately taxe d or assesse d.  Upo n the filing for reco rding of a

declaration for a condominium or planned community with common elements, the declarant shall deliver a copy of

such filing to the assessor of each county in which such declaration was filed.

(3) In a planned community without common elements, the real estate comprising such planned community may be

taxed and assessed in any manner provided by law.

§ 38-33.3-106. Applicability of local ordinances, regulations, and building codes

 (1) A build ing code m ay not impo se any require ment upo n any structure in a  commo n interest com munity which it

would no t impose up on a physica lly identical deve lopment u nder a differe nt form of ow nership;  exce pt that a

minimum one ho ur fire wall may be required betwe en units.

(2) In condominiums and cooperatives, no zoning, subdivision, or other real estate use law, ordinance, or regulation

may prohibit the condominium or cooperative form of ownership or impose any requirement upon a condominium or

cooperative which it would not impose upon a physically identical development under a different form of ownership.

§ 38-33.3-106.5. Prohibitions contrary to public policy--patriotic and political expression--emergency

vehicles--fire prevention--definitions

  (1) Notwithstanding any provision in the declaration, bylaws, or rules and regulations of the association to the

contrary, an association shall not prohibit any of the following:

(a) T he d ispl ay o f the  Ame rica n fla g by  a un it ow ner  on th at un it ow ner 's prope rty, i n a w indow o f the  unit  own er's

residence, or on a balcony adjoining the unit owner's property if the American flag is displayed in a manner

consistent with the  federal flag co de, P.L. 9 4-344;  9 0 Stat. 810 ;  4 U.S.C . 4 to 10.  The association may adopt

reasonable rules regarding the placement and manner of display of the American flag.  The association rules may

regulate the location and size of flags and flagpoles, but shall not prohibit the installation of a flag or flagpole.

(b) The display by a unit owner of a service flag bearing a star denoting the service of the unit owner or a member of

the unit owner's immediate family in the active or reserve military service of the United States during a time of war

or armed conflict, on the inside of a window or door of the unit owner's residence.  The association may adopt

reasonable rules regarding the size and manner of display of service flags;  except that the maximum dimensions

allowed shall be not less than nine inches by sixteen inch es.

(c)( I) T he d ispl ay o f a po litic al sign b y a un it ow ner  on th at un it ow ner 's prope rty o r in a  wind ow o f the  unit  own er's



residence;  except that an association may prohibit the display of political signs earlier than forty-five days before the

day of an election and later than seven days after an election day.  An association may regulate the size and number

of political signs that may be placed on a unit owner's property if the association's regulation is no more restrictive

than any applicable city, town, or county ordinance that regulates the size and number of political signs on residential

property.  If the city, town, or county in which the property is located does not regulate the size and number of

political signs on residential property, the association shall permit at least one political sign per political office or

ballot issue that is contested in a pending election, with the maximum dimensions of thirty-six inches by forty-eight

inches, on a u nit owner's pro perty.

(II) As used in this paragraph (c), "political sign" means a sign that carries a message intended to influence the

outcome of an election, including supporting or opposing the election of a candidate, the recall of a public official, or

the passage of a ballot issue.

(d) The parking of a motor vehicle by a unit owner on a street, driveway, or guest parking area in the common

interest community if the vehicle is required to be ava ilable at designated periods at the unit ow ner's residence as a

condition o f the unit owner's em ployment a nd all of the follo wing criteria are  met:

(I) The vehicle has a gro ss vehicle weight rating of ten thousand pou nds or less;

(II) The unit owner is a bona fide member of a volunteer fire department or is employed by an emergency service

provider, as defined in section 29-11- 101(1.6), C.R.S.;

(III) The vehicle bears an official emblem or other visible designation of the emergency service provider;  and

(IV) Parking of the vehicle can be accomplished without obstructing emergency access or interfering with the

reasonab le needs of o ther unit owne rs to use streets an d drivewa ys within the com mon interes t commun ity.

(e) The removal by a unit owner of trees, shrubs, or other vegetation to create defensible space around a dwelling for

fire mitigation purposes, so long as such removal complies with a written defensible space plan created for the

property b y the Colora do state fore st service, an ind ividual or co mpany ce rtified by a loca l governme ntal entity to

create such a  plan, or the fire c hief, fire marshal, o r fire protectio n district within who se jurisdiction  the unit is

located, and is no more extensive than necessary to comply with such plan.  The plan shall be registered with the

association before the commencement of work.  The association may require changes to the plan if the association

obtains the c onsent of the p erson, official, o r agency that o riginally created  the plan.  Th e work shall c omply with

applicable association stand ards regarding slash remo val, stump height, revegetation, and con tractor regulations.

(f)(I) The re placeme nt by a unit own er of ceda r shakes or o ther flammab le roofing ma terials with nonflam mable

roofing materials for fire prevention or fire supp ression purposes.

(II) The declaration or bylaws may specify reasonable standards for the color, appearance, and general type of

nonflammable roofing materials that are used to replace flammable roofing materials, but may not require the use of

nonflammable materials that exceed the replacement cost of the flammable materials for which they are being

substituted.

§ 38-33 .3-107. E minent d omain

 (1) If a unit is acquired by eminent domain or part of a unit is acquired by eminent domain leaving the unit owner

with a remnant which may not practically or lawfully be used for any purpose permitted by the declaration, the award

must include compensation to the unit owner for that unit and its allocated interests whether or not any common

elements are acquired.  Upon acquisition, unless the decree otherwise provides, that unit's allocated interests are

automatica lly reallocated  to the remain ing units in prop ortion to the re spective allo cated interes ts of those units

before the taking.  Any remnant of a unit remaining after part of a unit is taken under this subsection (1) is thereafter

a comm on elemen t.



(2) Except as provided in subsection (1) of this section, if part of a unit is acquired by eminent domain, the award

must comp ensate the unit o wner for the re duction in va lue of the unit and  its interest in the com mon elem ents

whether or not any com mon elements are acq uired.  Upon acq uisition, unless the decree otherwise provid es:

(a) That unit's allocated interests are reduced in proportion to the reduction in the size of the unit or on any other

basis specified in the declaration; and

(b) The  portion of a llocated intere sts divested fro m the partially ac quired unit is au tomatically rea llocated to th at unit

and to the re maining units in p roportio n to the respe ctive interests of tho se units before  the taking, with the p artially

acquired unit participating in the reallocation o n the basis of its reduced allocated interests.

(3) If part of the common elements is acquired by eminent domain, that portion of any award attributable to the

common elements taken must be paid to the association.  Unless the declaration provides otherwise, any portion of

the award attributable to the acquisition of a limited common element must be equally divided among the owners of

the units to which that limited common element was allocated at the time of acquisition.  For the purposes of

acquisition of a part of the common elements other than the limited common elements under this subsection (3),

service of process on the association shall constitute sufficient notice to all unit owners, and service of process on

each individ ual unit owner  shall not be ne cessary.

(4) The  court decr ee shall be re corded  in every coun ty in which any po rtion of the co mmon inte rest comm unity is

located.

(5) The reallocations of allocated interests pursuant to this section shall be confirmed by an amendment to the

declaration prepared, executed, and recorded by the association.

§ 38-33 .3-108. S uppleme ntal gen eral princ iples of law  applicab le

The principles of law and equity, including, but not limited to, the law of corporations and unincorporated

associations, the law of real property, and the law relative to capacity to contract, principal and agent, eminent

domain, estoppel, fraud, misrepresentation, duress, coercion, mistake, receivership, substantial performance, or other

validating or in validating cau se supplem ent the prov isions of this article, ex cept to the ex tent inconsistent w ith this

article.

§ 38-33.3-109. Construction against implicit repeal

This article is inte nded to b e a unified co verage of its sub ject matter, an d no part o f this article shall be co nstrued to

be impliedly repealed by subsequent legislation if that construction can reasonably be avoided.

§ 38-33.3-110. Uniformity of application and construction

This article sh all be app lied and co nstrued so a s to effectuate its gen eral purpo se to make u niform the law  with

respect to the  subject of this a rticle among  states enacting it.

§ 38-33.3-111. Severa bility

If any provisio n of this article or the  application  thereof to any p erson or cir cumstance s is held invalid, the  invalidity

shall not affect oth er provisio ns or app lications of this article  which can b e given effect witho ut the invalid

provisions or application, and, to this end, the provisions of this article are severable.

§ 38-33.3-112. Unconscionable agreement or term of contract



 (1) The court, upo n finding as a matter of law that a contract or con tract clause relating to a common  interest

community was unconscionable at the time the contract was made, may refuse to enforce the contract, enforce the

remainde r of the contra ct without the unc onsciona ble clause, o r limit the applica tion of any unc onsciona ble clause in

order to a void an un conscion able result.

(2) Whenever it is claimed, or appears to the court, that a contract or any contract clause relating to a common

interest community is or may be unconscionable, the parties, in order to aid the court in making the determination,

shall be afforded a reasonable opportunity to present evidence as to:

(a) The com mercial setting of the negotiations;

(b) Whether the first party has knowingly taken advantage of the inability of the second party reasonably to protect

such second party's interests by reason of physical or mental infirmity, illiteracy, or inability to understand the

language of the agreeme nt or similar factors;

(c) The effect and purpose of the contract or clause;  and

(d) If a sale, any gross disparity at the time of contracting between the amount charged for the property and the value

of that prop erty measure d by the pric e at which similar  property w as readily ob tainable in similar  transactions.  A

disparity betw een the con tract price an d the value o f the prope rty measured  by the price a t which similar pr operty

was readily obtainable in similar transactions does not, of itself, render the contract unconscionable.

§ 38-33.3-113. Ob ligation of good faith

Every contract or duty governed by this article imposes an obligation of good faith in its performance or

enforcem ent.

§ 38-33.3-114. Remedies to be liberally administered

 (1) The  remedies p rovided  by this article shall be  liberally adm inistered to the e nd that the agg rieved pa rty is put in

as good a position as if the other party had fully performed.  However, consequential, special, or punitive damages

may not be awarded except as specifically provided in this article or by other rule of law.

(2) Any right or obligation declared by this article is enforceable by judicial proceeding.

§ 38-33.3-115. Applicability to new common interest communities

Except as provided in section 38-33.3-116, this article applie s to all comm on interest co mmunities cre ated within

this state on or a fter July 1, 199 2.  The p rovisions of sections 38-33-101 to 38-33-109 do not apply to common

interest comm unities created  on or after Ju ly 1, 1992 .  The pro visions of sections 38-33-110 to 38-33-113 shall

remain in effect for all common interest co mmunities.

§ 38-33.3-116. Exception for new small cooperatives and small and limited expense planned communities

 (1) If a coo perative cre ated in this state o n or after July 1 , 1992, b ut prior to Ju ly 1, 1998 , contains only u nits

restricted to no nresidential use  or contains n o more tha n ten units and is n ot subject to  any develo pment rights, it is

subject only to sections 38-33.3-105, 38-33.3-106, and 38-33.3- 107, unless the declaration provides that this entire

article is applicable. If a planned community created in this state on or after July 1, 1992, but prior to July 1, 1998,

contains no  more than te n units and is no t subject to an y develop ment rights or if a p lanned co mmunity pro vides, in

its declaration, that the annual average com mon expense liability of each unit restricted to reside ntial purposes,

exclusive of optional user fees and any insurance premiums paid by the association, may not exceed three hundred



dollars, it is subject only to sections 38-33.3-105, 38-33.3-106, and 38-33.3-107, unless the declaration provides that

this entire article is applicable.

(2) If a cooperative or planned community created in this state on or after July 1, 1998, contains only units restricted

to nonresidential use, or contains no more than twenty units and is not subject to any development rights, it is subject

only to sections 38-33.3-105, 38-33.3-106, and 38-33.3-107, unless the dec laration pro vides that this entire  article is

applicable.  If a planned community created in this state after July 1, 1998, provides, in its declaration, that the

annual average common expense liability of each unit restricted to residential purposes, exclusive of optional user

fees and any insurance premiums paid by the association, may not exceed four hundred dollars, as adjusted pursuant

to subsection (3) of this section, it is subject only to sections 38-33.3-105, 38-33.3-106, and 38-33.3-107, unless the

declaration provides that this entire article is applicable.

(3) The four-hundred-dollar limitation set forth in subsection (2) of this section shall be increased annually on July 1,

1999, and on July 1 of each succeeding year in accordance with any increase in the United States department of labor

bureau of labor statistics final consumer price index for the Denver-Boulder consolidated metropolitan statistical

area for the preceding calendar year.  The limitation shall not be increased if the final consumer price index for the

preceding calendar year did not increase and shall not be decreased if the final consumer price index for the

preceding calendar year decreased.

§ 38-33.3-116.3. Larg e planned communities--exemption from certain requ irements

 (1) A plan ned com munity shall be e xempt from  the provisio ns of this article as sp ecified in subse ction (3) of this

section or as  specifically exem pted in any o ther provisio n of this article, if, at the time  of record ing the affidavit

required pursuant to subsection (2) of this section, the real estate upon which the planned community is created

meets both of the following requ irements:

(a) It consists of at least two hundred acres;

(b) It is approved for development of at least five hundred residential units, excluding any interval estates, time-share

estates, or time-span estates but including any interval units created pursuant to sections 38-33-110 and 38-33-111,

and at least twenty thousand square feet of commercial use.

(c) Deleted by Laws 1995, S.B.95-198, § 2, eff. July 1, 1995.

(2) For an exemption authorized in subsection (1) of this section to apply, the property must be zoned within each

county in which any part of such parcel is located, and the owner of the parcel shall record with the county clerk and

recorder of each county in which any part of such parcel is located an affidavit setting forth the following:

(a) The legal description of such parcel of land;

(b) A statement that the party signing the affidavit is the owner of the parcel in its entirety in fee simple, excluding

mineral interests;

(c) The a creage of the  parcel;

(d) The zoning classification of the parcel, with a certified copy of applicable zoning regulations attached;  and

(e) A statement that neither the owner nor any officer, director, shareholder, partner, or other entity having more than

a ten-percent equity interest in the owner has bee n convicted of a felony within the last ten years.

(3) A large  planned c ommunity fo r which an affida vit has been filed  pursuant to su bsection (2 ) of this section sha ll

be exempt from the following provisions of this article:

(a) Section 38-33.3-205(1)(e) to (1)(m);



(b) Section 38-33.3-207(3);

(c) Section 38-33.3-208;

(d) Section 38-33.3-209(2)(b) to (2)(d), (2)(f), (2)(g), (4), and (6);

(e) Section 38-33.3-210;

(f) Section 38-33.3-212;

(g) Section 38-33.3-213;

(h) Section 38-33.3-215;

(i) Section 38-33.3-217(1);

(j) Section 38-33.3-304.

(4) Section 38-33.3-217(4) shall be applicable as follows:  Except to the extent expressly permitted or required by

other provisions of this article, no amendment may create or increase special declarant rights, increase the number of

units or the allocated interests of a unit, or the uses to which any unit is restricted, in the absence of unanimous

consent of the unit owners.

(5)(a) The exemption authorized by this section shall continue for the large planned community so long as the owner

signing the affidav it is the owner of the  real estate des cribed in sub section (2) o f this section;  exce pt that:

(I) Upo n the sale, con veyance, or  other transfer o f any portion o f the real estate within  the large plan ned com munity,

the portion sold, conveyed, or transferred shall become subject to all the provisions of this article;

(II) Any common interest community created on some but not all of the real estate within the large planned

community shall be created pursuant to this article;  and

(III) When a planned community no longer qualifies as a large planned community, as described in subsection (1) of

this section, the exemptions authorized by this section shall no longer be applicable.

(b) Notw ithstanding the p rovisions of su bparagr aph (III) of p aragraph  (a) of this subsec tion (5), all real e state

described in a recorded declaration creating a large planned community shall remain subject to such recorded

declaration.

(6) The association established for a large planned community shall operate with respect to large planned

community-wide matters and shall not otherwise operate as the exclusive unit owners' association with respect to any

unit.

(7) The  association e stablished for  a large plann ed comm unity shall keep in  its principal office  and make  reasonab ly

available to all unit owners, unit owners' authorized agents, and prospective purchasers of units a complete legal

description  of all comm on elemen ts within the large p lanned co mmunity.

§ 38-33.3-117. Applicability to preexisting common interest communities

 (1) Except as provided in section 38-33.3-119, the following sections shall apply to all commo n interest

communities created within this state before July 1, 1992, with respect to events and circumstances occurring on or

after July 1, 1992:

(a) 38-33.3-101 and 38-33.3-102;



(b) 38-33.3-103, to the extent necessary in construing any of the other sections of this article;

(c) 38-33.3-104 to 38-33.3-111;

(d) 38-33.3-114;

(e) 38-33.3-118;

(f) 38-33.3-120;

<Text of par. (1)(g) effective until January 1, 2006>

 

(g) 38-33.3-122 and 38-33.3-123;

<Text of par. (1)(g) effective January 1, 2006>

 

(g) 38-33.3-122 and 38-33.3-123(2);

(h) 38-33.3-203 and 38-33.3-217(7);

(i) 38-33.3-302(1)(a) to (1)(f), (1)(j) to (1)(m), and (1)(o) to (1)(q);

<Text of par. (1)(i.5) added effective January 1, 2006>

 

(i.5) 38-33.3-221.5;

(j) 38-33.3-311;

(k) 38-33.3-316;

<Text of par. (1)(l) effective until January 1, 2006>

 

(l) 38-33.3-317 to 38-33.3-319.

<Text of par. (1)(l) effective January 1, 2006>

 

(l) 38-33.3-317, as it existed prior to January 1, 2006, 38-33. 3-318, and 38- 33.3-319.

<Text of subsec. (1.5) added effective January 1, 2006>

 

(1.5) Except a s provide d in section 38-33.3-119, the following sections shall apply to all common interest communities

created with in this state before  July 1, 199 2, with respec t to events  and circumstances occurring on or after January 1,

2006:

(a) 38-33.3-123(1);

(b) 38-33.3-124;

(c) 38-33.3-209.4 to 38-33.3-209.7;

(d) 38-33.3-217(1);

(e) 38-33.3-223;

(f) 38-33.3-301;



(g) 38-33.3-302(3) and (4);

(h) 38-33.3-303(4)(b);

(i) 38-33.3-308(1), (2)(b), (2.5), and (4.5);

(j) 38-33.3-310(1) and (2);

(k) 38-33.3-310.5;

(l) 38-33.3-315(7);  and

(m) 38-33.3-317.

(2) The sectio ns specified in  paragrap hs (a) to (j) and (l) of subsection (1) of this section shall be applied and construed

to establish a clear, comprehensive, and uniform framework for the operation and management of common interest

communities within this state and to supplement the provisions of any declaration, bylaws, plat, or map in existence on

June 30, 1992.  Except for section 38-33.3-217(7), in the event of specific conflicts between the provisions of the

sections specified in paragraphs (a) to (j) and (l) of subsection (1) of this section, and express requirements or restrictions

in a declaration, bylaws, a plat, or a map in existence on June 30, 1992, such requirements or restrictions in the

declaration, bylaws, plat, or map sh all control, bu t only to the exten t necessary to a void invalid ation of the sp ecific

requirement or restriction in the  declaration , bylaws, plat,  or map. Sections 38-33.3-217(7) and 38-33.3-316 shall be

applied and co nstrued as stated in such sections.

(3) Except as expressly provided for in this section, this article shall not apply to common interest communities created

within this state before July 1, 1992.

(4) Section 38-33.3-308(2) to (7) shall apply to all co mmon inte rest comm unities created  within this state before J uly

1, 1995, and shall apply to all meetings of the executive board of such a community or any committee thereof occurring

on or after said date.  In addition, said section 38-33.3- 308(2) to (7) shall apply to all common interest communities

created on or after July 1, 1995, and shall apply to all meetings of the executive board  of such a community or any

committee thereof occurring on or after said date.

§ 38-33.3-118. Proced ure to elect treatment under the "Co lorado Commo n Interest Ownership A ct"

 (1) Any org anization cre ated prior  to July 1, 19 92, may ele ct to have the c ommon  interest comm unity be treated as if

it were created after June 30, 1992, and thereby subject the common interest community to all of the provisions contained

in this article, in the following manner:

(a) If there are me mbers or  stockhold ers entitled to vote thereon, the board of directors may adopt a resolution

recommending that such association accept this article and directing that the question of acceptance be submitted to a

vote at a meeting of the members or stockholders entitled to vote thereon, which may be either an annual or specia l

meeting.  The question shall also be  submitted whenever o ne-twentieth, or, in the case of an association with over one

thousand membe rs, one-fortieth, o f the memb ers or stockh olders entitl ed to vote thereon so request.  Written notice

stating that the purpose, or one of the purposes, of the meeting is to consider electing to be treated as a co mmon interest

community organized after June 30, 1992, and thereby accepting the provisions of this article, together with a copy of

this article, shall be g iven to each  person en titled to vote at the meeting w ithin the time and  in the manner  provided  in

the articles of incor poration, d eclaration, b ylaws, or other  governing d ocumen ts for such association for the giving of

notice of meetings to members.  Such election to accept the provisions of this article shall require for adoption at least

sixty-seven per cent of the vo tes that the perso ns present at su ch meeting in p erson or b y proxy are e ntitled to cast.

(b) If there are no persons entitled to vote thereon, the election to b e treated as a  commo n interest com munity unde r this

article may be made at a meeting of the board of directors pursuant to a majority vote of the directors in office.



(2) A statement o f election to  accept the provisions of this article shall be executed and acknowledged by the president

or vice-president and by the secretary or an assistant secretary of such association and shall set forth:

(a) The name of the common interest community and association;

(b) That the association has elected to accept the provisions of this article;

(c) That there were persons entitled to vote thereon, the date of the meeting of such persons at which the election was

made to be treated as a common interest community under this article, that a quorum was present at the meeting, and that

such acceptance was authorized by at least sixty-seven percent of the votes that the members or stockholders present at

such meeting  in person o r by proxy w ere entitled to c ast;

(d) That there  were no m embers o r stockhold ers entitled to  vote thereon, the date of the meeting of the board of directors

at which election to accept this article was made, that a quorum was present at the meeting, and that such acceptance was

authorized by a majority vote of the directors present at such meeting;

(e) Deleted by Laws 1993, H.B.93-1070, § 7, eff. April 30, 1993.

(f) The names and respective addresses of its officers and directors;  and

(g) If there were no persons entitled to vote thereon but a common interest community has been created by virtue of

compliance with section 38-33.3- 103(8), that the declarant desires for the common interest comm unity to be sub ject to

all the terms and provisions of this article.

(3) The original statement of election to be treated as a  common interest community subject to the terms and conditions

of this article shall be duly recorded in the office of the clerk and  recorder for the county in which the co mmon interest

community is located.

(4) Upon the recording of the original statement of election to be treated as a common interest community subject to the

provisions of this article, said common interest comm unity shall be subject to all provisions o f this article. Upon

recording of the statement of ele ction, such co mmon inte rest comm unity shall have the same powers and privileges and

be subject to the same duties, restrictions, penalties, and liabilities as though it had been created after June 30, 1992.

(5) Notwithstanding any other provision of this section, and with respect to a com mon interest community making the

election permitted by this section, this article shall apply only with respect to events and circumstances occurring on or

after July 1, 1992, and does not invalidate provisions of any declaration, bylaws, or plats or maps in existence on June

30, 1992.

§ 38-33.3-119. Exception for small preexisting cooperatives and planned communities

If a cooperative or planned community created within this state before July 1, 1992, contains no more than ten units and

is not subject to any development rights, it is subject only to sections 38-33.3-105, 38-33.3-106, and 38-33.3-107 unless

the declaration  is amended  in conform ity with applicable law and with the procedures and requirements of the declaration

to take advan tage of the pro visions of section 38-33.3-120, in which case all the sections enumerated in section

38-33.3-117 apply to that p lanned co mmunity.

§ 38-33.3-120. Am endments to preexisting governing instruments

 (1) In the case of amendments to the declaration, bylaws, or plats and maps of any common interest community created

within this state before  July 1, 1992, which has not elected treatment under this article pursuant to section 38- 33.3-118:

(a) If the substantive result accomplished by the amendment was permitted by law in effect prior to July 1, 1992, the

amendment may be ma de either in  accorda nce with that law, in w hich case that la w applies to  that amendment, or it may



be made under this article;  and

(b) If the substantive result accomplished by the amendment is permitted by this article, and was not permitted by law

in effect prior to July 1, 1992, the amendment may be made under this article.

(2) An amendment to the declaration, bylaws, or plats and map s authorized  by this section to b e made un der this article

must be adopted in conformity with the procedures and requirements of the law that applied to the comm on interest

community  at the time it was cre ated and w ith the proce dures and  requireme nts specified b y those instrume nts.  If an

amendment grants to any person any rights, powers, or privileges permitted by this article, all  correlative obligations,

liabilities, and restrictions in this article also apply to that person.

(3) An amendm ent to the declaration may also  be made  pursuant to the  proced ures set forth in  section 38-33.3-217(7).

§ 38-33.3-120.5. Extension of declaration term

 (1) If a common interest community has a declaration in effect with a limited term of years that was r ecorded  prior to

July 1, 1992, and if, before the term of the declaration expires, the unit owners in the common interest community have

not amended the declaration pursuant to section 38-33.3-120 and in accordance with any conditions or fixed limitations

described in the declaration, the declaration may be extended as provided in this section.

(2) The term of the declaration may be extended:

(a) If the executive board adopts a re solution reco mmend ing that the dec laration be e xtended fo r a specific  term not to

exceed twenty years and directs that the question of extend ing the term of the declaration be sub mitted to the unit owners,

as members of the association;  and

(b) If an extension of the term of the d eclaration is ap proved  by vote  or agreement of unit owners of units to which at

least sixty-seven percent of the votes in the association are alloca ted or any larger percentage  the declaration specifies.

(3) Except for the extension of the term of a declaration as authorized by this section, no other provision of a declaration

may be amended pursuant to the provisions of this section.

(4) For any meeting of unit owners at w hich a vote is to  be taken o n a propo sed extensio n of the term o f a declaration

as provided in this section, the secretary or other officer specified in the  bylaws shall pro vide written no tice to each un it

owner entitled to vote at the meeting stating that the purpose, or one of the purposes, of the meeting is to consider

extending the term of the declaration.  The notice shall be given in the time and manner specified in section 38-33.3-308

or in the articles of incorporation, declaration, bylaws, or other governing documents of the association.

(5) The extension of the declaration, if approved, shall be included in an amendment to the declaration and shall be

executed, acknowledged, and recorded by the association in the records of the clerk and recorder of each county in which

any portion of the common interest community is located.  The amendment shall include:

(a) A statement of the name of the common interest community and the association;

(b) A statement tha t the association  has elected to  extend the ter m of the dec laration purs uant to this  section and the term

of the approved extension;

(c) A statement that indicates that the executive board has adopted a resolution recommending that the declaration be

extended for a specific term not to exceed twenty years, that sets forth the date of the meeting at which the unit owners

elected to extend the term of the declaratio n, and that de clares that the ex tension was a uthorized b y a vote or agreement

of unit owners of units to which at least sixty-seven percent of the votes in the association are allocated or any larger

percentage the declara tion specifies;

(d) A statement of the names and respective addresses of the officers and executive board members of the association.



(6) Upon the recording of the amendment required by subsection (5) of this section, and subject to the provisions of this

section, a common interest community is subject to all provisions of the declaration, as amended.

§ 38-33.3-121. Applicability to nonresidential planned communities

This article does not apply to a planned community in which all units are restricted exclusively to nonresidential use

unless the declaration provides that the article does apply to that planned community.  This article applies to a planned

commu nity containing both units that are restricted exclusively to nonresidential use and other units that are not so

restricted, only if the declar ation so pro vides or the re al estate com prising the units tha t may be used  for residentia l

purposes would  be a planned co mmunity in the absence of the units that may not be  used for residential purposes.

§ 38-33.3-122. Applicability to out-of-state common interest communities

This article does not apply to common interest communities or units located outside this state.

§ 38-33.3-123. Enforcement--limitation

<Text of subsec. (1) effective until January 1, 2006>

 

(1) If any person subject to the provisions of this article fails to comply with any of its provisions or any provision of

the declaration, bylaws, articles, or rules and regulations, any person or class of persons adversely affected by the failure

to comply may require reimbursement for collection costs and reasonable attorney fees and costs incurred as a result of

such failure to comply, without the necessity of commencing a legal proceeding.  For each c laim, including but not

limited to counterclaims, cross-claims, and third-party claims, in any legal proceeding to enforce the  provisions o f this

article or of the declaration, bylaws, articles, or rules and regulations, the court shall award to the party prevailing on such

claim the prevailing party's reasonable collection costs and attorney fees and co sts incurred in  asserting or defending the

claim.

<Text of subsec. (1) effective January 1, 2006>

 

(1)(a) If any unit owner fails to timely pay assessments or any money or sums due to the association, the association may

require reimbursement for collection costs and reasonable attorney fees and costs incurred as a result of such failure

without the necessity of commencing a legal proceeding.

(b) For any failure to comply with the provisions of this article or any pro vision of the declaration, bylaws,  articles, or

rules and regulations, other than the payment of assessments or any money or sums due to the association, the association,

any unit owner, or any class of unit owners adversely affected by the failure to comply may seek reimbursement for

collection costs and re asonable  attorney fees an d costs  incurred as a result of such failure  to comp ly, without the nece ssity

of commencing a legal proceeding.

(c) For each claim or d efense, including but not limited to counterclaim s, cross-claims, and third-party claims, and except

as otherwise p rovided  in paragraph (d) of this subsection (1), in any legal proceeding to enforce or defend the provisions

of this article or of the declaration, bylaws, articles, or rules and regulations, the court shall award to the party prevailing

on such claim the  prevailing p arty's reasonab le collection costs and attorney fees and costs incurred in asserting or

defending the claim.

(d) Notwithstanding paragraph (c) of this subsection (1), in connection with any claim in which a unit owner is  alleged

to have violated  a provision  of this article or o f the declaratio n, bylaws, articles, o r rules and regulations of the

association and in which the court finds that the unit owner prevailed because the unit owner did not commit the alleged

violation:

(I) The court shall award the unit owner  reasonab le attorney fees a nd costs incu rred in asserting or defending the claim;



and

(II) The court shall not award costs or attorney fees to the association.  In addition, the association shall be precluded

from allocating to the unit owner's account with the association any of the association's costs or attorney fees incurred

in asserting or defending the claim.

(e) A unit owner shall not be de emed to have co nfessed judgment to attorne y fees or collection costs.

(2) Notwithstanding any law to the contrary, no action shall be commenced or maintained to enforce the terms of any

building restriction contained in the provisions of the d eclaration, bylaws, articles, or rules and regulations or to compel

the removal of any building or improvement because of the violation of the terms of any such building restriction unless

the action is commenced within one year from the date from which the person commencing the action knew or in the

exercise of reasona ble diligence  should  have known of the violation for which the action is sought to be brought or

maintained.

§ 38-33.3-124. Mediation--when required

<Text of section effective until January 1, 2006>

 

(1) Any contro versy betwee n an associa tion and a un it owner arising out of the provisions of this article may be submitted

to mediation by either party to the controversy prior to the commencement of any legal proceeding.

(2) The me diation agre ement, if one is re ached, ma y be presented to the court as a stipulation.  Either party to the

mediation may terminate the mediation process without prejudice.

(3) If either pa rty subseque ntly violates the stipu lation, the other  party may ap ply immed iately to the cour t for relief.

<For text of sec tion effective Ja nuary 1, 20 06, see § 3 8-33.3-1 24, post. >

§ 38-33.3-124. Legislative declaration--alternative dispute resolution encouraged

<Text of section effective January 1, 2006>

 

(1) The general assembly finds and declares that the cost, complexity, and delay inherent in court proceedings make

litigation a particularly inefficient means of resolving neighborhood disputes.  Therefore, common interest communities

are encouraged to adopt protocols that make use of mediation or arbitration as alternatives to, or preconditions upon,

the filing of a complaint between a unit owner and association in situations that do not involve an imminent threat to the

peace, he alth, or safety of the c ommunity.

(2)(a) Any contr oversy between an association and a unit owner arising out of the provisions of this article may be

submitted to mediation by either party to the controversy prior to the commencement of any legal proceeding.

(b) The mediation agreement, if one is reached, may be presented to the court as a stipulation.  Either party to the

mediation may terminate the mediation process without prejudice.

(c) If either par ty subseque ntly violates the stipu lation, the other  party may ap ply immed iately to the cour t for relief.

(3) The declaration, bylaw s, or rules of the association may specify situations in which disputes shall be resolved by

binding arbitration under the "Uniform Arbitration Act", part 2 of article 22 of title 13, C.R.S.

<For text of section effective until January 1, 2006, see § 38-33.3-124, ante.>



§ 38-33.3-201. Creation of common interest communities

 (1) A commo n interest com munity may be  created p ursuant to  this article only by re cording a d eclaration ex ecuted in

the same manner as a deed and, in a cooperative, by conveying the real estate subject to that declaration to the

association.  The dec laration must b e record ed in every co unty in which any portion of the comm on interest co mmunity

is located and must be indexed in the grantee's index in the name of the common interest community and in the name of

the association and in the grantor's index in the name of eac h person executing the de claration.  No comm on interest

community is created until the plat or map for the common interest community is recorded.

(2) In a comm on interest co mmunity with ho rizontal unit bo undaries, a d eclaration, o r an amend ment to  a declaration,

creating or adding units shall include a certificate of completion executed by an independent licensed or registered

engineer, surveyor, or architect stating that all structura l compo nents of all build ings containing  or comp rising any units

thereby created are substantially completed.

§ 38-33.3-202. Unit boundaries

 (1) Except as provided by the declaration:

(a) If walls, floors, or ceilings are designated as boundaries of a unit, all lath, furring, wallboard, plasterboard, plaster,

paneling, tiles, wallpaper , paint, and finishe d flooring and any other materials constituting any part of the finished

surfaces thereof are a  part of the unit,  and all other p ortions of the walls, floors, or ceilings are a part of the common

elements.

(b) If any chute, flue, du ct, wire, cond uit, bearing wa ll, bearing column, or other fixture lies partially within and partially

outside the designate d bound aries of a unit, any portion thereof serving only that unit is a limited common element

allocated solely to that unit,  and any portion thereof serving more than one unit or any portion of the comm on elemen ts

is a part of the common e lements.

(c) Subject to the provisions o f paragraph (b) of this subsection (1 ), all spaces, interior partitions, and other fixtures and

improve ments within the b oundarie s of a unit are a p art of the unit.

(d) Any shutters, awnings, window boxes, doorsteps, stoops, porches, balconies, and patios and all exterior doors and

windows or other fixtures designed to serve a single unit, but located outside the unit's boundaries, are limited common

elements allo cated exc lusively to that unit.

§ 38-33.3-203. Construction and validity of declaration and bylaws

 (1) All provisions of the declaration and bylaws are severable.

(2) The rule against perpetuities does not apply to defeat any provision of the declaration, bylaws, or rules and

regulations.

(3) In the event of a conflict between the provisions of the declaration and the bylaws, the declaration prevails, except

to the extent the declaration is inconsistent with this article.

(4) Title to a unit an d comm on elemen ts is not rendered unmarketable or otherwise affected by reason of an insubstantial

failure of the declaration to comp ly with this article.  W hether a sub stantial failure imp airs marketa bility is not affected

by this article.

§ 38-33.3-204. Description of un its

A description of a unit may set forth the name of the common interest community, the recording data for the declaration,



the county in which the commo n interest community is located, and the identifying number of the unit. Such description

is a legally sufficient description of that unit and all rights, obligations, and interests appurtenant to that unit which were

created by the declaration or bylaw s.  It shall not be necessary to use the term "unit" as a part of a legally sufficient

description  of a unit.

§ 38-33.3-205. Contents of declaration

 (1) The declaration must contain:

(a) The names of the common interest co mmunity and the association and  a statement that the common interest

commu nity is a condo minium, coo perative, or  planned c ommunity;

(b) The name of every county in which any part of the common interest community is situated;

(c) A legally sufficien t description  of the real estate in cluded in the  commo n interest com munity;

(d) A statement of the maximum number of units that the declarant reserves the right to create;

(e) In a condominium or planned community, a description, which may be by plat o r map, of the b oundarie s of each unit

created by the declaration, including the unit's identifying number;  or, in a cooperative, a description, which may be by

plat or map, of each unit created b y the declaratio n, including the u nit's identifying numb er, its size or number of roo ms,

and its locatio n within a buildin g if it is within a building c ontaining mo re than one u nit;

(f) A description of any limited common elements, other than those specified in section 38-33.3-202(1)(b) and (1)(d)

or shown on th e map as p rovided  in section 38-33.3-209(2)(j) and, in a planned comm unity, any real estate that is or must

become co mmon elemen ts;

(g) A description of any real estate, except real estate sub ject to deve lopment rig hts, that may be a llocated sub sequently

as limited common elements, other than limited common elements specified in section 38-33.3-202(1)(b) and (1)(d),

together with a statement that they may be so allocated;

(h) A description of any development rights and other special declarant rights reserved  by the decla rant, together w ith

a description sufficient to identify the real estate to which each of those rights applies and the time limit within which

each of those rights must be exercised;

(i) If any development right may be exercised with respect to different parcels of real estate at different times, a statement

to that effect together with:

(I) Either a statement fixing the boundaries of those portions and regulating the order in which those portions may be

subjected to the exercise of each development right or a statement that no assurances are made in those regards; and

(II) A statement as to whether, if any development right is exercised in any portion of the real estate subject to that

development right, that development right must be exercised in all or in any other portion of the remainder of that real

estate;

(j) Any othe r condition s or limitations un der which the  rights described  in paragrap h (h) of this  subsection (1) may be

exercised or will lapse;

(k) An allocation to each unit of the allocated interests in the manner described in section 38-33.3-207;

(l) Any restrictions on the use, occupancy, and alienation of the units and on the amount for which a unit may be so ld

or on the amo unt that may be  received b y a unit owner on sale, condemnation, or casualty loss to the unit or to the

commo n interest com munity or on  termination o f the comm on interest co mmunity;



(m) The recording data for recorded easements and licenses appurtenant to, or included in, the comm on interest

commu nity or to which any portion of the common interest community is or may become subject by virtue of a

reservation in the declaration;

(n) All matters req uired by sections 38-33.3-201, 38-33.3-206 to 38- 33.3-209, 38-33.3-215, 38-33.3-216, and

38-33.3-303(4);

(o) Reasonable provisions concerning the manner in which notice of matters affecting the commo n interest commun ity

may be given to unit owners b y the association or other unit owners;

(p) A statement, if ap plicable, that the  planned c ommunity is a la rge planne d comm unity and is exer cising certa in

exemptio ns from the " Colorad o Com mon Intere st Ownersh ip Act" as su ch a large pla nned com munity;

(q) In a large  planned c ommunity:

(I) A general description of every common element that the declarant is legally obligated to construct within the large

planned community together with the approximate date by which each such common element is to be completed.  The

declarant shall be requ ired to com plete each su ch comm on elemen t within a reasonable time after the date sp ecified in

the declaration , unless the dec larant, due to  an act of God, is unable to do so.  The declarant shall not be legally obligated

with respect to any common element not identified in the declaration.

(II) A general d escription o f the type of any com mon elem ent that the dec larant anticipa tes may be co nstructed by,

maintained by, or operated by the association.  The association shall not assess members for the construction,

maintenance, or operation of any comm on elemen t that is not describ ed pursua nt to this subparagraph (II) unless such

assessment is approved by the vo te of a majority of the votes entitled to be cast in perso n or by proxy, other than by

declarant, at a meeting duly convened as required by law.

(2) The declaration may contain any other matters the declarant considers appropriate.

(3) The plats and maps described in section 38-33.3-209 may contain certain information required to be included in the

declaration by this section.

(4) A declarant may am end the declaration, a plat, or a m ap to correct clerical, typograp hical, or technical errors.

(5) A declarant may amend the declaration to comply with the requirements, standards, or guidelines of recognized

secondary mortgage markets, the department of housing and urban development, the federal housing administration, the

veterans administration, the federal home loan mortgage corporation, the government national mortgage association, or

the federal national mortgage association.

§ 38-33.3-206. Leasehold common interest communities

 (1) Any lease, the expiration or termination of which may terminate the common interest community or reduce its size,

must be recorded.  In a leasehold condominium or leasehold planned community, the declaration must contain the

signature of each lessor of any such lease in order for the provisions of this section to be effective.  The declaration m ust

state:

(a) The recording data for the lease;

(b) The date on which the lease is scheduled to expire;

(c) A legally sufficient description of the real estate subject to the lease;

(d) Any rights of the unit owners to redeem the reversion and the ma nner where by those rights m ay be exerc ised or state

that they do not have those rights;



(e) Any rights of the unit  owners to remove any improvements within a reasonable time after the expiration or termination

of the lease or state that they do not have those rights;  and

(f) Any rights of the unit owners to renew the lease and the conditions of any renewal or state that they do not have those

rights.

(2) After the declaration for a leasehold condominium or leasehold planned commun ity is recorded, neither the lessor

nor the lessor's succe ssor in interest m ay terminate  the leasehold  interest of a unit owner who makes timely payment of

a unit  own er's  share of the rent and oth erwise com plies with all cov enants which, if vio lated, would  entitle the lessor to

terminate  the lease. A unit owner's leasehold interest in a condominium or planned community is not affected by failure

of any other p erson to pa y rent or fulfill any othe r covenan t.

(3) Acquisition of the leasehold interest of any unit owner by the owner of the reversion or remainder does not merge

the leasehold and fee simple interests unless the leasehold interests of all unit owners subject to that reversion or

remainder are acquired.

(4) If the expiration or termination of a lease decreases the number of units in a common interest community, the

allocated interests shall be reallocated in accordance with section 38-33.3-107(1), as though those units had been taken

by eminent domain.  Reallocations shall be confirmed by an amendment to the declaration prepared, executed, and

recorded by the association.

§ 38-33.3-207. Allocation of allocated interests

 (1) The  declaration  must allocate  to each unit:

(a) In a condominium, a fraction or percentage of undivided interests in the common elements and in the common

expenses of the association and, to the extent not allocated in the bylaws of the association, a portion of the votes in the

association;

(b) In a cooperative, an ownership interest in the association, a fraction or percentage of the common expenses of the

association, and, to the extent not allocated in the bylaws of the association, a portion of the votes in the association;

(c) In a planned community, a fraction or percentage of the common expenses of the association and, to the extent not

allocated in the bylaws of the  association, a  portion of the  votes in the asso ciation;  except that, in a large planned

commu nity, the common expenses of the association may be paid from assessments and allocated as set forth in the

declaration and the votes in the association may be allocated as set forth in the declaration.

(2) The de claration mu st state the formula s used to estab lish allocations o f interests.  Tho se allocations may not

discriminate in  favor of units o wned by the  declarant o r an affiliate of the de clarant.

(3) If units may be ad ded to o r withdrawn fro m the com mon interes t commun ity, the declaratio n must state  the formulas

to be used to reallocate the allocated interests among all units included in the common interest community after the

addition o r withdrawal.

(4)(a) The declaration may provide:

(I) That different allocations of votes shall be made to the units on particular matters specified in the declaration;

(II) For cumulative voting only for the purpose of electing members of the executive board;

(III) For class voting on specified issues affecting the class, including the election of the executive board;  and

(IV) For assessments including, but not limited to, assessments on retail sales and services not to exceed six percent of

the amount charged for the retail sale or service, and real estate transfers not to exceed three percent of the real estate



sales price o r its equivalent.

(b) A declarant may not utilize cumulative or class voting for the purpose of evading any limitation imposed on

declarants b y this article, nor ma y units constitute a c lass because  they are own ed by a de clarant.

(c) Assessments allowed under subparagraph (IV) of paragraph (a) of this subsection (4) shall be entitled to the lien

provided for under section 38- 33.3-316(1) but shall not be entitled to the  priority establish ed by section

38-33.3-316(2)(b).

(d) Comm unities with classes for voting specified in the declaration as allowed pursuant to subparagraph (III) of

paragraph (a) of this subsection (4) may designate classes o f members on a reaso nable basis which do not allow the

declarant to control the association beyond the period provided for in section 38-33.3-303, including, without limitation,

residence owners, commercial space owners, and owners of lodging space and to elect members to the association

executive board from  such classes.

(5) Except for minor variations due to the rounding of fractions or perc entages, the sum of the common expense liabilities

and, in a condominium, the sum of the undivided interests in the commo n elements allo cated at any tim e to all the units

shall each eq ual one if  stated as fractions or one hundred percent if stated as percentages.  In the event of discrepancy

between an allocated interest and the result derived from application of the pertinent formula, the allocated interest

prevails.

(6) In a con dominium , the comm on elemen ts are not subj ect to partition  except as allo wed for in  section 38-33.3-312,

and any purported conveyance, encumbrance, judicial sale, or other voluntary or involuntary transfer of an undivided

interest in the common elements not allowed for in section 38- 33.3-312, that is made without the unit to which that

interest is allocated is void.

(7) In a cooperative, any purported conveyance, encumbrance, judicial sale, or other voluntary or involuntary transfer

of an ownersh ip interest in  the associatio n made w ithout the pos sessory interest in th e unit to which that interest is related

is void.

§ 38-33.3-208. Limited comm on elements

 (1) Except for the limited common elements described in section 38-33.3- 202(1)(b) and (1)(d), the declaratio n shall

specify to which unit or units each limited common element is allocated.  That allocation may not be altered without the

consent of the unit owners whose units are affected.

(2) Subject to any provisions of the declaration, a limited com mon elem ent may be re allocated b etween or a mong units

after compliance with the procedure set forth in this subsection (2).  In order to reallocate limited common ele ments

between or among units, the unit owners of those units, as the applicants, must submit an application for approval of the

proposed reallocation to the executive board, which application shall be executed by those unit owners and shall include:

(a) The proposed form for an amendment to the declaration as may be necessary to show the reallocation of limited

common elem ents between or amo ng units;

(b) A depo sit against attorne y fees and co sts which the asso ciation will incur in re viewing and effectuating the

application, in an amount reasonably estimated by the executive board;  and

(c) Such other information as may be reasonably requested by the executive board.  No reallocation shall be effective

without the approval of the executive board.  The reallocation shall be effectuated by an amendment signed by the

association and by those unit owners between or among who se units the realloca tion is made, w hich amend ment shall

be recorded as provided in section 38-33.3-217(3).  All costs and attorney fees incurred by the associa tion as a result

of the application shall be the sole ob ligation of the applicants.

(3) A comm on elemen t not previou sly allocated a s a limited com mon elem ent may be so allocated only p ursuant to



provisions in the declaration made in accordance with section 38-33.3-205(1)(g).  The allocations must be made by

amendm ents to the dec laration pre pared, ex ecuted, and  recorde d by the dec larant.

§ 38-33.3-209. Plats and maps

 (1) A plat or map is a part of the declaration and is required for all common interest communities except coo peratives.

A plat or map is not required by this article if all the information required by this section is contained in the declaration.

Each plat or map  must be clea r and legible .  Each map must contain a certification that the map contains all the

information required by this section.

(2) In addition to  meeting the requirements of a land survey plat as set forth in section 38-51-106, each map must show:

(a) The n ame and  a general sch ematic plan  of the entire co mmon inte rest comm unity;

(b) The location and  dimension s of all real estate no t subject to  development rights, or subject only to the development

right to withdraw, and the location and dimensions of all existing improvements within that real estate;

(c) A legally sufficient description of any real estate subject to development rights, labeled to identify the rights

applicab le to each p arcel;

(d) The  extent of any ex isting encroac hments acro ss any comm on interest co mmunity bo undary;

(e) To the extent feasible, a legally  sufficient description of all easements serving or burdening any portion of the

commo n interest com munity;

(f) The location and dimensions of any vertical boundaries not shown or projected on maps recorded pur suant to

subsection (4) of this section and that unit's identifying number;

(g) The location, with reference to established data, of horizontal boundaries, if any, not shown or projected on maps

recorded pursuant to subsection (4) of this section, and that unit's identifying number;

(h) A legally sufficient description  of any real estate  in which the unit owners will own only an estate for years, labeled

as "leasehold real estate";

(i) The distance between noncontiguous parcels of real estate comprising the common interest community;  and

(j) The approximate location and dimensions of limited common elements, including porches, balconies, and patios, other

than the limited common elements described in section 38-33.3-202(1)(b) and (1)(d).

(3) Deleted by Laws 1993, H.B.93-1070, § 12, eff. April 30, 1993.

(4) To  the extent not sh own or p rojected  on the plats, m aps of the units m ust show or p roject:

(a) The location and dimensions of the vertical boundaries of each unit and that unit's identifying number;

(b) Horizontal boundaries, if any, with reference to all established data, and that unit's identifying number;

(c) Any units in which the declarant has reserved the right to create additional units or common elements, identified

appropriately;  and

(d) The approximate location and dimensions of limited common elements, i ncluding porches, balco nies, and patios,

other than parking spaces and other than common elements described in section 38-33.3-202(1)(b) and (1)(d).

(5) Unless the declaratio n provide s otherwise, the h orizontal b oundarie s of any part o f a unit located outside of a building



have the same elevation as the horizon tal boundaries of the inside part and  need not be dep icted on the plats and map s.

(6) Upon exercising an y develop ment right, the d eclarant shall re cord an a mendm ent to the declaratio n with respec t to

that real estate reflecting change as a result of such  exercise nec essary to con form to  the requirements of subsections (1),

(2), and (4) of this section or new certifications of maps previously recorded if those maps otherwise conform to the

requirements of subsections (1), (2), and (4) of this section.

(7) Any certification of a map required by this article must be made by a registered land surveyor.

(8) The req uirements o f a plat or map under this article shall not be deemed to satisfy any subdivision platting

requirement enacted by a county or municipality pursuant to section 30-28-133, C.R.S., part 1 of article 23 of title 31,

C.R.S., or a similar provision of a home rule city, nor shall the plat or map requirements under this article be deemed

to be incor porated  into any subd ivision platting req uirements en acted by a c ounty or mu nicipality.

§ 38-33.3-209.4. Public disclosures required--identity of association-- agent--manager--contact information

<Text of section effective January 1, 2006>

 

(1) The association shall provide to all unit owners, at least once per year, a written notice stating the name of the

association;  the name of the association's designated agent or management company, if any;  and a valid physical address

and telephone  number fo r both the asso ciation and th e designated agent or management company, if any.  The notice

shall also include the name of the common interest community, the initial date of recording of the declaration, and the

reception number or bo ok and page for the m ain document that constitutes the declara tion.  If the association's address,

designated agent, or ma nagemen t compan y changes, the a ssociation sha ll provide a ll unit owners with an amended notice

within ninety days after the change.

(2) Within ninety days after assuming control from the declarant pursuant to  section 38-33.3-303(5), and within nine ty

days after the end of each fiscal year thereafter, the associatio n shall make the  following inform ation availab le to unit

owners upon reasonable notice in accordance with subsection (3) of this section:

(a) The date on  which its fiscal year commences;

(b) Its operating budget for the current fiscal year;

(c) A list, by unit type, of the association's current assessments, including both regular and  special assessments;

(d) Its annual financial statements, including any amoun ts held in reserve for the fiscal year immediately preceding the

current annual disclosure;

(e) The results of any financial audit or review for the fiscal year immediately preceding the current annual disclosure;

(f) A list of all association insurance policies, including, but not limited to, property, general liability, association director

and officer professional liability, and fidelity policies.  Such list shall include the company names, policy limits, policy

deductibles, additional named insureds, and expiration dates of the policies listed.

(g) All the association's bylaws, articles, and rules and regulations;

(h) The minutes of the executive board and member meetings for the fiscal year immediately preceding the current annual

disclosure;  and

(i) The association's responsible governance policies adopted under section 38-33.3 -209.5 .

(3) It is the intent of this section to allow the association the widest  possible latitude in methods and means of disclosure,

while requiring that the information be readily available at no cost to unit owners at their convenien ce.  Disclosu re shall



be accomplished by one of the following means: Posting on an internet web page with accompanying notice of the web

address via first-class mail or e-mail;  the maintenance of a literature table or binder at the association's principal place

of business;  or mail or personal delivery. The cost of such distribution shall be accounted for as a common  expense

liability.

(4) Notwithstanding section 38-33.3-117(1)(h.5), this section shall no t apply to a un it, or the owner  thereof, if the unit

is a time-share unit, as defined in section 38-33-110(7).

§ 38-33.3-209.5. Responsible governance policies

<Text of section effective January 1, 2006>

 

(1) To  promo te responsib le governa nce, associa tions shall:

(a) Maintain accounting records using generally accepted accounting principles;  and

(b) Adopt policies, procedures, and rules and regulations concerning:

(I) Collection of unpaid assessm ents;

(II) Handling of conflicts of interest involving board  members;

(III) Conduct of meetings, which may refer to applicable provisions of the nonprofit code or other recognized rules and

principles;

(IV) Enforcem ent of covenants and rules, including no tice and hearing proced ures and the schedule of fines;

(V) Inspection and  copying of association reco rds by unit owners;

(VI) Investment of reserve funds;  and

(VII) Proced ures for the adoption and  amendment of po licies, procedures, and rules.

§ 38-33.3-209.6. Executive board member education

<Text of section effective January 1, 2006>

 

The board may authorize, and account for as a common expense, reimbursement of board members for their actual and

necessary expenses incurred in attending educational meetings and seminars on responsible governance of unit owners'

associations.  The course content of such educational meetings and seminars shall be specific to Colorado, and shall make

reference to applicable sections of this article.

§ 38-33.3-209.7. Owner education

<Text of section effective January 1, 2006>

 

(1) The association shall provide, or cause to be provided, education to owners at no cost on at least an annual basis as

to the general operations of the association and the rights and responsibilities of owners, the association, and its executive

board under Colorado law.  The criteria for compliance with this section shall be determined by the executive board.

(2) Notwithstanding section 38-33.3-117(1.5)(c), this section shall not apply to an association that includes time-share

units, as defined in section 38-33-110(7).



§ 38-33.3-210. Exercise of developm ent rights

 (1) To exercise  any development right reserved under section 38-33.3- 205(1)(h), the declaran t shall prepare, execute,

and record an amendment to the declaration and, in a condominium or planned community, comply with the provisions

of section 38-33.3-209.  The declarant is the unit owner o f any units thereby c reated.  The amendment to the declaration

must assign an identifying number to  each new u nit created an d, except in th e case of sub division or c onversion  of units

described in subsection (3) of this section, reallocate the allocated interests among all units.  The amendment must

describe any comm on elemen ts and any limited common elements thereby created and, in the case of limited common

elements, de signate the unit to w hich each is allo cated to the e xtent require d by section 38-33.3-208.

(2) Additional development rights not previously reserved may be reserved within any real estate added to the common

interest community if the amendment adding that real estate inc ludes all matter s required b y section 38-33.3-205 or

38-33.3-206, as the case may be, and, in a condominium or planned community, the plats and maps include all matters

required b y section 38- 33.3-209.  This provision does not extend th e time limit on the  exercise of d evelopm ent rights

imposed by the declaration pursuant to section 38-33.3- 205(1)(h).

(3) Whenever a  declarant exercises a development right to subdivide or convert a unit previously created into additional

units, common elements, or both:

(a) If the declarant converts the unit entirely to common elements, the amendment to the declaration must realloca te all

the allocated interests of that unit among the other units as if that unit had been taken by eminent domain;  and

(b) If the declarant subdivides the unit into two or more units, whether or not any part of the unit is converted into

common elements, the amendment to the declaration must reallocate all the allocated interests of the unit amon g the units

created b y the subdivisio n in any reaso nable man ner prescrib ed by the de clarant.

(4) If the declaration provides, pursuant to section 38-33.3-205, that all or a por tion of the real e state is subject to a right

of withdrawa l:

(a) If all the real estate is subject to withdrawal, and  the declaratio n does no t describe se parate po rtions of real esta te

subject to that right, none of the real estate may be withdrawn after a unit has been conveyed to a purchaser;  and

(b) If any portion of the real estate is subject to withdrawal, it may not be withdrawn after a unit in that portion has been

conveyed to a purchaser.

(5) If a declaran t fails to exercise any d evelopm ent right within  the time limit and in accordance with any conditions or

fixed limitations described in the declaration pursuant to section 38-33.3-205(1)(h), or records an instrument surrenderin g

a develop ment right,  that development right shall lapse unless the association, upon the request of the declarant or the

owner of the real estate subject to development right, agrees to an extension of the time period for exercise of the

development right or a reinstatement of the development right subject to whatever terms, cond itions, and limitations the

association may impose on the subsequent exercise of the development right. The extension or renewal of the

development right and any terms, conditions, and limitations shall be included in an amendment executed by the

declarant or the owner of the real estate subject to development right and the association.

§ 38-33.3-211. Alterations of units

 (1) Subject to the provisions of the declaration and other provisions of law, a unit owner:

(a) May make any improv ements or a lterations to his  unit that do not impair the structural integrity, electrical systems,

or mecha nical systems or  lessen the supp ort of any po rtion of the co mmon inte rest comm unity;

(b) May not change the appearance of the common elements without permission of the association;  or



(c) After acquiring an adjoining unit or an adjoining part of an adjoining unit, may remove or alter any intervening

partition or c reate aper tures therein, ev en if the partition in w hole or in  part is a common elem ent, if those acts do not

impair  the structural integrity, electrical systems, or mechanical systems or lessen the support of any portion of the

common interest community.  Removal of partitions or creation of apertures under this paragraph (c) is not an alteration

of boundaries.

§ 38-33.3-212. Reloca tion of boundaries between  adjoining units

 (1) Subject to the provisions of the declaration and other provisions of law, and pursuant to the procedures described

in section 38-33.3-217, the bound aries betwee n adjoining  units may be re located b y an amend ment to  the declaration

upon application to the a ssociation by the owners of those un its.

(2) In order to relocate the boundaries betwee n adjoining units, the owners of those units, as the app licant, must submit

an application to the executive board, which application shall be executed by those owners and shall include:

(a) Evidence sufficient to the executive board that the applicant has complied with all local rules and ordinances and that

the propo sed reloca tion of boun daries do es not violate th e terms of any d ocumen t evidencing a  security interest;

(b) The  propos ed realloc ation of interests, if an y;

(c) The proposed form for amendments to the declaration, including the plats or maps, as may be necessa ry to show the

altered boundaries b etween adjoining units, and their dime nsions and identifying numbers;

(d) A depo sit against attorne y fees and co sts which the association will incur in reviewing and effectuating the

application, in an amount reasonably estimated by the executive board;  and

(e) Such other information as may be reasonably requested by the executive board.

(3) No relocation of boundaries between adjoining units shall be effected without the necessary amendments to the

declaration, plats, or maps, executed and recorded pursuant to section 38-33.3-217(3) and (5).

(4) All costs and attorney fees incurred by the association as a result of an application shall be the sole obligation of the

applicant.

§ 38-33.3-213. Subdivision of units

 (1) If the declaration expressly so  permits, a unit  may be subdivided into two or more units.  Subject to the provisions

of the declaratio n and othe r provision s of law, and p ursuant to  the proced ures describ ed in this section , a unit owner may

apply to the a ssociation to  subdivide  a unit.

(2) In order to subdivid e a unit, the unit  owner of such unit, as the applicant, must submit an application to the executive

board, which application shall be executed by such owner and shall include:

(a) Evidence that the applicant of the pro posed subdivision sha ll have complied with all building cod es, fire codes,

zoning codes, planned unit development requirements, master plans, and other applicable ordinances or resolutions

adopted and enforced by the local governing body and that the proposed subdivision does not violate the terms of any

docum ent evidenc ing a security intere st encumbe ring the unit;

(b) The  propos ed realloc ation of interests, if an y;

(c) The proposed form for amendments to the declaration, including the plats or maps, as may be necessary to show the

units which are created by the subd ivision and their dimensions, and ide ntifying numbers;



(d) A deposit against attorney fees and  costs which the association will incur in reviewing and effectuating the

application, in an amount reasonably estimated by the executive board;  and

(e) Such other information as may be reasonably requested by the executive board.

(3) No subdivision of units shall be effected without the necessary amendments to the d eclaration, plats, or maps,

executed and recorded pursuant to section 38-33.3-217(3) and (5).

(4) All costs and  attorney fees inc urred by the  association a s a result of an ap plication shall  be the sole obligation of the

applicant.

§ 38-33.3-214. Easemen t for encroachments

To the extent that any unit or common element encroaches on any other unit or common element, a valid easement for

the encroachment exists.  The easement does not relieve a unit owner of liability in case of willful misconduct nor relieve

a declarant or any other pe rson of liability for failure to adhere to the plats and map s.

§ 38-33.3-215. Use for sales purposes

A declarant may maintain sales o ffices, manage ment offices, an d mode ls in the comm on interest co mmunity on ly if the

declaration  so provid es.  Excep t as provide d in a decla ration, any rea l estate in a common interest community used as

a sales office, management office, or model and not designated a unit by the declaration is a common element.  If a

declarant ceases to be a unit owner, such declarant ceases to have any rights with regard to any real estate used as a sales

office, management office, or mo del, unless it is removed  promp tly from the com mon interes t commun ity in accordance

with a right to remove reserved in the declara tion.  Subjec t to any limitations in the  declaration , a declaran t may maintain

signs on the common elements advertising the common interest community.  This section is subject to the provisions of

other state laws and to local ordina nces.

§ 38-33.3-216. Easemen t rights

 (1) Subje ct to the prov isions of the de claration, a  declarant has an easement through the common elements as may be

reasonab ly necessary for the purpose o f discharging a declarant's obligations or exercising special declarant rights,

whether arising under this article or reserved in the declaration.

(2) In a planned community, subject to the provisions of the declaration and the ability of the association to regulate and

convey or encumber the common elements as set forth in sections 38 -33.3-30 2(1)(f)  and 38-33.3-312, the unit owners

have an ea sement:

(a) In the common elements for the purpose of access to their units;  and

(b) To use the co mmon elemen ts and all other real estate that must become  common elem ents for all other purposes.

§ 38-33.3-217. Amendment of declaration

 (1)(a) Except in cases of amendments that may be executed by a declarant under section 38 -33.3-205(4) and (5),

38-33.3-208(3), 38-33.3- 209(6), 38-33.3-210, or 38-33.3-222, by an association under section 38-33.3-107,

38-33.3-206(4), 38-33.3-208(2), 38-33.3-212, 38-33.3- 213, or 38-33.3-218(11) and (12), or by the district court for any

county that includes all or any portion of a common interest community under subsection (7) of this section, and except

as limited by subsection (4) of this section, the declaration, including the plats and maps, may be amended only by the

affirmative vote or agr eement of u nit owners of u nits to which more than fifty percent of the votes in the association are

allocated or any larger percentage, not to exceed sixty- seven percen t, that the declaration specifies.  Any provisio n in



the declaration  that purpo rts to specify a percentage larger than sixty-seven percent is hereby declared void as contrary

to public policy, and until amended, such prov ision shall be d eemed to  specify a perc entage of sixty-  seven percent.  The

declaration may specify a sm aller percen tage than a sim ple majo rity only if all of the units are re stricted exclusiv ely to

nonresidential use.

(b) If the declaration requires first mortgagees to approve or consent to amendments, the association shall send a dated,

written notice and a copy of any proposed amendment by certified mail to each first mortgagee at its most recent address

as shown on the recorded deed of trust or recorded assignment thereof.  In addition, the association shall cause the dated

notice, together with information on how to ob tain a copy o f the propo sed amen dment, to b e printed in  full at least twice,

on separate o ccasions at lea st one week  apart, in a new spaper o f general circu lation in the cou nty in which the common

interest commun ity is located.  A first mortgagee that does not deliver to the association a negative response w ithin sixty

days after the d ate of the notice  shall be dee med to ha ve appro ved the pro posed a mendm ent.

(2) No actio n to challenge  the validity of an amendment adopted by the association pursuant to this section may be

brought more than one year after the amendment is recorded.

(3) Every amendment to the declaration must be recorded in every county in which any portion of the common interest

commu nity is located and is effective only upon recordation.  An amendment must be indexed in the grantee's index in

the name of the common interest community and the association and in the grantor's index in the name of each person

executing the  amendm ent.

(4) Except to the extent expressly permitted or required by other provisions of this article, no amendment may create or

increase special declarant rights, increase the number of units, or change the boundaries of any unit or the allocated

interests of a unit in the absenc e of a vote o r agreeme nt of unit owners of units to which at least sixty-seven percent of

the votes in the association, including sixty-seven percent of the votes allocated to units not owned by a declarant, are

allocated or any larger percentage the declaration specifies.  The declaration  may specify a sm aller percen tage only if

all of the units are restricted exclusively to nonresidential use.

(4.5) Except to the extent expressly permitted or required by other provisions of this article, no amendment may change

the uses to which any unit is restricted in the absence of a vote or agreemen t of unit owners of units to which at least

sixty-seven percent of the votes in the association are allocated or any larger percentage the declaration specifies.  The

declaration may specify a smaller percentage only if all of the units are restricted exclusively to nonresidential use.

(5) Amendments to the declaration required by this article to be recorded by the association shall be prepared, executed,

recorded, and certified on behalf of the association by any officer of the association designated for that purpose or, in

the absence of designation, by the president of the association.

(6) All expenses associated with preparing and recording an amendment to the declaration shall be the sole  responsib ility

of:

(a) In the case of an amendment pursuant to sections 38-33.3-208(2), 38- 33.3-212, and 38-33.3-213, the unit owners

desiring the amendment;  and

(b) In the case of an amendment pursuant to section 38-33.3-208(3), 38- 33.3-209(6), or 38-33.3-210, the declarant;  and

(c) In all other cases, the association.

(7)(a) The association, acting through its executive board pursuant to  section 38-33.3-303(1), may petition the district

court for any coun ty that includes all o r any portion o f the common interest community for an order amending the

declaration  of the comm on interest co mmunity if:

(I) The association has twice sent notice of the proposed amendment to all unit owners that are entitled by the declaration

to vote on the p roposed  amendm ent or are req uired for approval of the proposed amendment by any means allowed

pursuant to the provisions regarding notice to memb ers in sections 7-121-402 and 7-127-104, C.R.S., of the "Colorado

Revised N onprofit C orporatio n Act", article s 121 to 1 37 of title 7, C .R.S.;



(II) The association has discussed the proposed amendment during at least one meeting of the association;  and

(III) Unit owners of units to which are allocated more than fifty percent of the number of consents, approvals, or votes

of the association that would be required to adopt the proposed amendment pursuant to the declara tion have vo ted in

favor of the p roposed  amendm ent.

(b) A petition filed pursuant to paragraph (a) of this subsection (7) shall include:

(I) A summ ary of:

(A) The procedures and requirements for amending the declaration that are set forth in the declaration;

(B) The proposed am endment to the declaration;

(C) The effect of and reason for the proposed amendment, including a statement of the circumstances that make the

amendment necessary or advisable;

(D) The results of any vote taken with respect to the proposed amendment;  and

(E) Any other matters that the association believes will be useful to the court in deciding whether to grant the petition;

and

(II) As exhib its, copies of:

(A) The declaration as originally recorded and any recorded amendments to the declaration;

(B) Th e text of the pro posed a mendm ent;

(C) Copies of any notices sent pursuant to subparagraph (I) of paragraph (a) of this subsection (7);  and

(D) Any other documents that the association believes will be useful to the court in deciding whether to grant the petition.

(c) Within three days of the filing of the petition, the distric t court shall set a d ate for hearing  the petition.  Unless the

court finds that an em ergency req uires an imm ediate  hearing, the hearing shall be held no earlier than forty-five days and

no later than sixty days after the date the association filed the petition.

(d) No later than ten days after the date for hearing a petition is set pursuant to paragraph (c) of this subsection (7), the

association sh all:

(I) Send notice of the petition by any written means allow ed pursua nt to the prov isions regard ing notice to m embers in

sections 7-121-402 and 7-127- 104, C.R.S., of the "Colorado Revised Nonprofit Corporation Act", articles 121 to 137

of title 7, C.R.S., to any unit owner, by first-class mail, postage prepaid or by hand delivery to any declarant, and by

first-class mail, postage prepaid, to any lender that holds a security interest in one or more units an d is entitled by the

declaration or any underwriting guidelines or requirements of that lender or of the federal national mortgage association,

the federal home loan mortgage corporation, the federal housing administration, the veterans administration, or the

government national mortgage corporation to vote on the proposed amendment.  The notice shall include:

(A) A copy of the petition which need  not include the  exhibits attache d to the origin al petition filed with  the district cour t;

(B) The date the district court will hear the petition;  and

(C) A statement that the court may grant the petition and order the proposed amendment to the declaration unless any

declarant entitled by the d eclaration to  vote on the pro posed a mendm ent, the federal housing administration, the veterans

administration, more than thirty-three percent o f the unit owners entitled by the declaration to vote on the proposed

amendm ent, or more tha n thirty-three perc ent of the lende rs that hold a se curity interest in one or more units and are



entitled by the declaration to vote on the proposed amendment file written objections to the proposed amendment with

the court prior to the hearing;

(II) File with the d istrict court:

(A) A list of the names and  mailing add resses of dec larants, unit own ers, and lend ers that hold a  security interest in  one

or more units and that are entitled by the declaration to vote on the proposed amendment;  and

(B) A copy of the notice required by subparagraph (I) of this paragraph (d).

(e) The d istrict court shall gra nt the petition after  hearing if it finds that:

(I) The association has complied with all requirements of this subsection (7);

(II) No more than thirty-three percent of the unit owners entitled by the d eclaration to  vote on the proposed amendment

have filed written objections to the proposed amendment with the court prior to the hearing;

(III) Neither the federal housing administration nor the veterans administration is entitled to approve the proposed

amendm ent, or if so entitled has not filed written objections to the proposed amendment with the court prior to the

hearing;

(IV) Either the proposed amendment does not eliminate any rights or privileges designated in the declaration as

belonging to a declara nt or no de clarant has filed  written obje ctions to  the proposed amendment  with the court p rior to

the hearing;

(V) Either the proposed amendment does not eliminate a ny rights or privile ges designa ted in the declaration as belonging

to any lenders that hold security interests in one or more units and that are entitled by the declaration to vote on th e

proposed amendment or no more than thirty-three percent of such lenders have filed written objections to the proposed

amendment with the court prior to the hearing;  and

(VI) The proposed  amendm ent would n either termina te the declara tion nor cha nge the alloca ted interests of the  unit

owners as specified in the declaration, except as allowed pursuant to section 38-33.3-315.

(f) Upon granting a petition, the court shall enter an order approving the proposed amendment and requiring the

association to record the amend ment in each  county that includes all o r any portion  of the comm on interest co mmunity.

Once recorded, the amendment shall have the same legal effect as if it were adopted pursuant to any requirements set

forth in the declaration.

§ 38-33.3-218. Termina tion of common interest community

 (1) Except in the case of a taking of all the units by eminent domain, or in the case of foreclosure against an entire

cooperative of a security interest that has priority o ver the dec laration, a co mmon inte rest comm unity may be terminated

only by agreement of unit owners of units to which at least sixty-seven percent of the votes in the association are

allocated o r any larger pe rcentage the  declaration  specifies.  Th e declaratio n may spec ify a smaller perc entage only if

all of the units in the common interest comm unity are restricted exclusively to nonresidential uses.

(1.5) No planned community that is required to exist pursuant to a development or si te plan shall be terminated by

agreement of unit owners, unless a copy of the termination agreement is sent by certified mail or hand delivered to the

governing body of every municipa lity in which a portion of the planned com munity is situated or, if the planned

commu nity is situated in an unincorporated area, to the board of county commissioners for every county in which a

portion of the planned community is situated.

(2) An agreement of unit own ers to terminate must be evidenced by their execution of a termination agreement or

ratifications thereof in the same manner as a  deed, by the  requisite num ber of unit  owners.  The termination agreement



must specify a date after which the agreement will be void unless it is recorded before that date.  A termination agreement

and all ratifications thereof must be recorded in every county in which a portion of the commo n interest com munity is

situated and is effective only upon recordation.

(3) In the case of a condominium or planned community containing only units having horizontal boundaries described

in the declaration, a termination agreem ent may provide that all of the com mon elements and u nits of the common interest

commu nity must be sold following termination.  If, pursuant to the agreem ent, any real estate in the common interest

commu nity is to be sold following termination, the termination agreement must set forth the minimum terms of the sale.

(4) In the case of a condominium or planned community containing any units not having horizontal boundaries described

in the declaration, a termination agreement may provide for sale of the common elements, but it may not require that the

units be sold fo llowing termination, un less the declar ation as origin ally recorde d provid ed otherw ise or all the unit

owners consent to the sale.

(5) Subject to the provisions of a termination agreement described in subsections (3) and (4) of this section, the

association, on behalf of the unit own ers, may con tract for the sale o f real estate in a co mmon inte rest comm unity

following termination, but the contract is not binding on the unit owners until approved pursuant to subsections (1) and

(2) of this section.  If any real estate is to be sold following termination, title to that real estate, upon  termination, ve sts

in the association as trustee for the holders of all interests in the units.  Thereafter, the association has all the powers

necessary and appropriate to effect the sale.  Until the sale has been concluded and the proceeds thereof distributed, the

association continues in ex istence with all the p owers it  had before termination.  Proceeds of the sale must be distributed

to unit owners and lienhold ers as their interes ts may appe ar, in accord ance with sub sections (8), (9 ), and (10 ) of this

section, taking into account the value of prope rty owned o r distributed tha t is not sold  so as to pres erve the pro portionate

interests of each unit owner with respect to all property cumulatively.  Unless otherwise specified in the termination

agreeme nt, as long as the association holds title to the rea l estate, each un it owner and  the unit owner 's successors in

interest have an exclusive right to occupancy of the portion of the real estate that formerly constituted the unit.  During

the period of that occupancy, each unit owner and the unit owner's successors in interest remain  liable for all assess ments

and other obligations imposed on unit owners by this article or the declaration.

(6)(a) In a planned  commun ity, if all or a portion of the comm on elemen ts are not to be  sold following  termination, title

to the comm on elemen ts not sold ves ts in the unit owners up on terminatio n as tenants in co mmon in fra ctional interests

that maintain, after taking into account the fair market value of property owned and the proceeds of property sold, their

respective interests as provided in subsection (10) of this section with respect to all property appraised un der said

subsection  (10), and  liens on the units sh ift according ly.

(b) In a comm on interest co mmunity, con taining units having  horizontal b oundarie s described  in the declara tion, title

to the units not to be sold following termination vests in the unit owners upon termination as tenants in com mon in

fractional interests that maintain, after taking into account the fair market value of property owned and the proceeds of

property  sold, their respective interests as provided in subsection (10) of this section with respect to all prope rty

appraised under said subsection (10), and liens on the units shift accordingly.  While the tenancy in common exists, each

unit owner and the unit owner's successors in interest have an exclusive right to occupancy of the portio n of the real estate

that formerly co nstituted such un it.

(7) Following termination of the comm on interest co mmunity, the p roceeds  of any sale  of real estate, together with the

assets of the association, a re held by the  association a s trustee for unit ow ners and ho lders of liens on  the units as their

interests may appear.

(8) Upon termination of a condominium or planned community, creditors of the association who obtain a lien and duly

record it in every county in which any portion of the common interest community is located are to be treated as if they

had perfected liens on the units immediately before termination or when the lien is obtained and recorded, whichever

is later.

(9) In a cooperative, the declaration  may prov ide that all  creditors of the association have priority over any interests of

unit owners and creditors of unit owners.  In that event, upon termination, creditors of the association who obtain a lien

and duly record  it in every county in w hich any po rtion of the co operative  is located are to be treated as if they had



perfected liens against the cooperative immediately before termination or when the lien is obtained and recorded,

whichever is la ter.  Unless the d eclaration p rovides that a ll creditors of the  association h ave that prio rity:

(a) The lien of each creditor of the association which was perfected against the association be fore termination becom es,

upon termination, a lien against each unit owner's interest in the unit as of the date the lien was perfected;

(b) Any other creditor of the association who obtains a lien a nd duly reco rds it in every co unty in which any portion of

the cooperative is located is to b e treated up on terminatio n as if the c red itor  had  per fect ed a  lien  aga inst  eac h un it ow ner 's

interest immediately before termination or when the lien is obtained and recorded, whichever is later;

(c) The amount of the lien of an association's creditor described in paragraphs (a) and (b) of this subsection (9) against

each unit owner's interest must be proportionate to the ratio which each unit's common expense liability bears to the

common ex pense liability of all of the units;

(d) The lien of each creditor of each unit owner which was perfected before termination continues as a lien against that

unit owner's unit as of the date the lien was perfected;  and

(e) The assets of the association must be distributed to all unit owners and all lienholders as their interests may appear

in the order described abo ve. Creditors of the association are no t entitled to payment from any unit owner in exc ess of

the amoun t of the credito r's lien against that unit ow ner's interest.

(10) The resp ective interests of unit owners referred to in subsections (5 ) to  (9) of this section are as follows:

(a) Except as provided in paragraph (b) of this subsection (10), the respective interests of unit owners are the combined

fair market values of their units, allocated interests, any limited common elements, and, in the case of a planned

commu nity, any tenant in common interest, immediately before the termination, as determined by one or more

independent appraisers selected by the association.  T he decision  of the indep endent ap praisers shall b e distributed  to

the unit owners and becomes final unless disapproved within thirty days after distribution b y unit owners o f units to

which twenty-five perce nt of the votes in the  association a re allocated .  The proportion of any unit own er's interest to

that of all unit owners is determined  by dividing the  fair market value  of that unit owne r's unit and its allocate d interests

by the total fair market values of all the units and their allocated interests.

(b) If any unit or any limited common element is destroyed to the extent that an appraisal of the fair market value thereof

prior to destruction cannot be made, the interests of all unit owners are:

(I) In a condominium, their respective common element interests immediately before the termination;

(II) In a cooperative, their respective ownership interests immediately before the termination;  and

(III) In a planned community, their respective common expense liabilities immediately before the termination.

(11) In a condo minium or p lanned co mmunity, exc ept as provided in subsection  (12) of this section, foreclosure or

enforcement of a lien or encumbrance against the entire common interest community does not terminate, of itself, the

common interest community.  Foreclosure or enforcement of a lien or encumbrance against a portion of the common

interest community other than withdraw able real estate does not withdraw  that portion from the comm on interest

commu nity. Foreclosure or enforcement of a lien or encumbrance against withdrawable real estate does not withdraw,

of itself, that real estate from the common interest community, but the person taking title thereto may require from the

associatio n, upon request, an amendment to the declaration excluding the real estate from the common interest

community prepared, executed, and recorded by the association.

(12) In a condominium or planned community, if a lien or encumbrance against a portion of the real estate comprising

the common interest com munity has prio rity over the de claration and  the lien or encu mbrance  has not bee n partially

released, the parties foreclosing the lien or encumbrance, upon foreclosure, may record an instrument excluding the real

estate subject to that lien or encumbra nce from the comm on interest community.  The board of directors sh all reallocate

interests as if the foreclosed section were taken by eminent domain by an amendment to the declaration prepared,



executed, and recorded by the association.

§ 38-33.3-219. Rights of secured lenders

 (1) The  declaration  may require  that all or a specified number or percentage of the lenders  who hold  security interests

encumbering the units approve specified actions of the unit owners or the association as a condition to the effectiveness

of those actions, but no requirement for approval may operate to:

(a) Deny or delegate control over the general administrative affairs of the association by the unit owners or the executive

board;  or

(b) Prevent the association or the executive board from commencing, intervening in, or settling any solicitation or

proceeding;  or

(c) Prevent any insurance trustee or the association from receiving and distributing any insurance  proceed s pursuant to

section 38-33.3-313.

§ 38-33.3-220. Master associations

 (1) If the declaration provides that any o f the powers of a unit owners'  association described in section 38-33.3-302 are

to be exerc ised by or m ay be deleg ated to a ma ster associatio n, all provisions o f this article applica ble to unit  owners'

associations apply to any such master association except as modified by this section.

(2) Unless it is acting in the capacity of an association described in  section 38-33.3-301, a master association may

exercise the powers set forth in section 38-33.3-302(1)(b) only to the extent such powers are expressly permitted to be

exercised by a master association in the declarations of common interest communities which are part of the master

association o r expressly de scribed in  the delegations of power from those common interest communities to the master

association.

(3) If the declaration of any common interest community provides that the executive board may delegate certain powers

to a master association, the members of the executive board have no liability for the acts or omissions of the master

association with respect to those powers following delegation.

(4) The rights and responsibilities of unit owners with respect to the unit owners' association set forth in sections

38-33.3-303, 38-33.3-308, 38-33.3-309, 38-33.3-310, and 38-33.3-312 apply in the conduct of the affairs of a master

association only to persons who elect the  board o f a master asso ciation, whethe r or not those  persons ar e otherwise u nit

owners within the meaning of this article.

(5) Even if a master association is also an association described in section 38-33.3-301, the articles of incorporation and

the declaration of each common interest community, the powers of which are assigned by the declaration or delegated

to the master association, must provide that the executive board of the master association be elected after the period of

declarant control, if any, in one of the following ways:

(a) All unit owners o f all common interest communities subject to the master association may elect all members of the

master association's executive board.

(b) All members of the executive boards of all common interest communities subject to the master association may elect

all members of the master association's executive board.

(c) All unit owners of each common interest community subject to the master association may elect specified members

of the master association's executive board.

(d) All members of the executive board of each common interest community subject to the master association may elect



specified members of the master association's executive board.

§ 38-33.3-221. Merger or consolidation of common interest communities

 (1) Any two or more common interest communities of the same form of ownership, by agreement of the unit owners as

provided in subsection (2) of this section, ma y be merge d or cons olidated into  a single common interest community.  In

the event of a merger or consolidation, unless the agreement otherwise provides, the resultant common interest

commu nity is the legal successor, for all purposes, of all of the preexisting common interest communities, and the

operations and activities of all associations of the preexisting common interest communities are merged or consolidated

into a single association that holds all powers, rights, obligations, assets, and liabilities of all preexisting associations.

(2) An agreement of two or more common interest communities to merge or consolidate pursuant to subsection (1) of

this section must be evidenced by an agreement prepared, executed, recorded, and certified by the president of the

association of each of the  preexisting co mmon inte rest comm unities following a pprova l by owners o f units to which are

allocated the percentage of votes in each common interest community required to terminate that common interest

commu nity.  The agreement must be recorded in every county in which a portion of the common interest  commun ity is

located and is not effective until recorded.

(3) Every merger or consolidation agreement must  provide for the reallocation of the allocated interests in the new

association among the units of the resultant common interest community either by stating the reallocations or the formulas

upon which they are based.

§ 38-33.3-221.5. W ithdrawal from merged  common interest community

<Text of section effective January 1, 2006>

 

 (1) A common interest community that was merged or conso lidated with an other com mon interes t commun ity, or is party

to an agreement to do so pursuant to section 38-33.3-221, may withdraw from the merged or consolidated common

interest commun ity or terminate the agreement to me rge or consolidate, without the co nsent of the other commo n interest

commu nity or communities involved, if the common interest community wishing to withdraw meets all of the following

criteria:

(a) It is a separate, platted subdivision;

(b) Its unit owners are required to p ay into two common  interest communities or separate unit ow ners' associations;

(c) It is or has been a self-operating common interest community or association continuously for at least twenty-five

years;

(d) The total number of unit owners comprising it is fifteen percent or less of the total number of unit owners in the

merged or consolidated common interest community or association;

(e) Its unit owners ha ve appro ved the withd rawal by a majority vote and the owners of units representing at least

seventy-five percent of the allocated interests in the common interest community wishing to withdraw participated in the

vote;  and

(f) Its withdrawal w ould not sub stantially impair the  ability of the remainder of the merged commo n interest com munity

or association to:

(I) Enforce existing covenan ts;

(II) Maintain existing facilities;  or



(III) Continu e to exist.

(2) If an association h as met the req uirements set fo rth in subsectio n (1) of this  section, it shall be considered withdrawn

as of the date of the election at which its unit owners voted to withdraw.

§ 38-33.3-222. Add ition of unspecified real estate

In a comm on interest co mmunity, if the right is o riginally reserved in the declaration, the declarant, in addition to any

other development right, may amend the declaration at any time during as many years as are specified in the declaration

to add additional real estate to the common interest community without describing the location of that real estate in  the

original declaration;  but the area of real estate added to the common interest community pursuant to this section may

not exceed ten percent of the  total area of re al estate descr ibed in  section 38-33.3-205(1)(c) and (1)(h), and the declarant

may not in any event increase the number of units in the common interest community beyond the number stated in the

original declaration pursuant to section 38-33.3-205(1)(d), except as provided in section 38- 33.3-217(4).

§ 38-33.3-223. Sale of unit--disclosure to buyer

<Text of section effective January 1, 2006>

 

(1) Except in the case of a foreclosure sale, the seller of a unit in a common interest comm unity shall mail or d eliver to

the purchaser, on or before the title deadline, copies of all of the following in the most current form available:

(a) The bylaws and the rules of the association;

(b) The declaration;

(c) The coven ants;

(d) Any party wall agreemen ts;

(e) Minutes of the most recent annual unit owners' meeting and of any executive board meetings that occurred within the

six months immediately preceding the title deadline;

(f) The asso ciation's opera ting budget;

(g) The association's annual income and expenditures statement;  and

(h) The a ssociation's annu al balance sh eet.

(2) The association shall use its best efforts to accommodate a request by the seller for documents that are within the

association's control, in accordance with section 38-33.3-317.

(3) Written notice of any unsatisfactory provision in any of the documents listed in subsection (1) of this section, which

notice is signed by the b uyer or on b ehalf of the buye r and given to  the seller on o r before the g overning d ocumen ts

objection deadline, shall be cause for termination of the contract of purchase and sale of the unit.  If the seller does not

receive such written notice of objection on or before the governing documents objection deadline, the buyer shall be

deemed to have accepted the  terms of said d ocumen ts, and the buye r's right to terminate the  contract on  this basis is

waived.

(4) The time perio ds specified in this section may be altered b y mutual agreement of the parties.

(5) Notwithstanding section 38-33.3-117(1)(h.7), this section shall not app ly to a unit, or the ow ner thereof, if the u nit

is a time-share unit, as defined in section 38-33-110(7).



§ 38-33.3-301. Organization of unit owners' association

<Text of section effective until January 1, 2006>

 

A unit owners' association shall be organized no later than the date the first unit in the common interest comm unity is

conveyed to a purcha ser.  The m embersh ip of the associa tion at all times shall c onsist exclusive ly of all unit owners or,

following termination of the common interest community, of all former unit owners entitled to distributions of proceeds

under section 38- 33.3-218, or their heirs, personal representatives, successors, or assigns. The association shall be

organized as a nonpr ofit, not-for-pro fit, or for-profit co rporation  or as a limited lia bility compa ny in accord ance with

the laws of the state of Colorado;  except that the failure of the association to incorpor ate or orga nize as a limited  liability

company will not advers ely affect either the e xistence of the c ommon  interest comm unity for purpo ses of this article or

the rights of persons acting in reliance upon such existence, other than as specifically provided in section 38-33.3-316.

<For text of sec tion effective Ja nuary 1, 20 06, see § 3 8-33.3-3 01, post. >

§ 38-33.3-301. Organization of unit owners' association

<Text of section effective January 1, 2006>

 

A unit owners' association shall be organized no later than the date the first unit in the common interest comm unity is

conveyed to a purcha ser.  The m embersh ip of the associa tion at all times shall c onsist exclusive ly of all unit owners or,

following termination of the common interest comm unity, of all former u nit owners en titled to distributions of proceeds

under section 38- 33.3-218, or their heirs, personal representatives, successors, or assigns. The association shall be

organized as a nonpro fit, not-for-profit, or fo r-profit corp oration or a s a limited liability co mpany in ac cordanc e with

the laws of the state of Colorado;  except that the failure of the association to incorporate or organize as a limited liability

company will not adversely affect either the existence of the common interest community for purposes of this article or

the rights of persons acting in reliance upon such existence, other than as specifically provided in section 38-33.3-316.

Neither the choice o f entity nor the org anizational stru cture of the asso ciation shall  be deem ed to affect its  substantive

rights and obligations under this article.

<For text of section effective until January 1, 2006, see § 38-33.3-301, ante.>

§ 38-33.3-302. Powers of unit owners' association

<Text of introductory portion of subsec. (1) effective until January 1,

2006>

 

(1) Except a s provide d in subsectio n (2) of this  section, and subject to the provisions of the declaration, the association,

without spec ific authorizatio n in the declar ation, may:

<Text of introductory portion of subsec. (1) effective January 1, 2006>

 

(1) Except as provided in subsections (2) and (3) of this section, and subject to the provisions of the declaration, the

association, w ithout specific a uthorization  in the declara tion, may:

(a) Adopt and  amend bylaws and  rules and regulations;

(b) Adopt and amend budgets for revenues, expenditures, and reserves and collect assessments for common expenses

from unit owners;

(c) Hire and terminate m anaging agents and other em ployees, agents, and indepe ndent contractors;



(d) Institute, defend, or intervene in litigation or administrative proceedings in its own name on behalf of itself or two

or more u nit owners on  matters affecting th e comm on interest co mmunity;

(e) Make co ntracts and incur liabilities;

(f) Regulate the use, maintenance, repa ir, replacement, and mod ification of common elem ents;

(g) Cause additional imp rovements to be ma de as a part of the comm on elements;

(h) Acquire, hold, encumber, and convey in its own name any right, title, or interest to real or personal property, subject

to the following exceptions:

(I) Common elements in a condominium or planned c ommunity m ay be conv eyed or sub jected to a se curity interest only

pursuant to section 38-33.3-312;  and

(II) Part of a cooperative may be conveyed, or all or part of a cooperative may be subjec ted to a secu rity interest, only

pursuant to section 38-33.3-312;

(i) Grant easements, leases, licenses, and co ncessions through or ove r the common elem ents;

(j) Impose  and receiv e any payme nts, fees, or char ges for the use, re ntal, or ope ration of the co mmon ele ments other than

limited common elements described in section 38-33.3-202(1)(b) and (1)(d);

(k) Impose charges for late payment of assessments, recover reasonable attorney fees and other legal costs for collection

of assessments  and other actions to enforce the power of the association, regardless of whether or not suit was initiated,

and, after notice and an opportunity to be heard, levy reasonable fines for violations of the declaration, bylaws, and rules

and regulations of the association;

(l) Impose reasonab le charges for  the prepar ation and re cordation  of amend ments to the d eclaration o r statements  of

unpaid assessments;

(m) Provide for the indemnification of its off icers and ex ecutive bo ard and m aintain directo rs' and officers' liability

insurance;

(n) Assign its right to future income, including the right to receive common expense assessments, but only to the extent

the declaration expressly so pro vides;

(o) Exercise any other p owers conferred b y the declaration or bylaws;

(p) Exercise all other powers that may be exercised in this state by legal entities of the same type as the asso ciation;  and

(q) Exercise any other powers necessary and proper for the governance and operation of the association.

(2) The declaration may not impose limitations on the power of the association to deal with the declarant that are more

restrictive than the limitations imposed on the po wer of the association to deal with other p ersons.

<Text of subsecs. (3) and (4) added effective January 1, 2006>

 

(3)(a) Any mana ging agent, em ployee, inde penden t contractor , or other pe rson acting o n behalf of the a ssociation sha ll

be subject to this article to the same extent as the association itself would be.

(b) Decisions concerning the approval or den ial o f a un it ow ner 's application for architectural or landscaping changes

shall be made in accordance with standards and procedures se t forth in the declaration or in duly adopted rules and

regulations o r bylaws of the a ssociation, an d shall not be  made arb itrarily or capric iously.



(4)(a) The association's contract with a managing agent shall be terminable for cause without penalty to the association.

Any such contract shall be subject to renegotiation.

(b) Notwithstanding section 38-33.3-117(1.5)(g), this subsection (4) shall  not apply to an association that includes

time-share units, as defined in section 38-33-110(7).

§ 38-33 .3-303. E xecutive  board  member s and off icers--po wers a nd duties -- audit

 (1) Except as provided in the declaration, the bylaws, or subsection (3) of this section or any other pro visions of this

article, the executive board may act in all instances on behalf of the association.

(2)(a) If appointed by the decla rant, in the performance of their duties, the officers and members of the executive board

are required to exercise the ca re required of fiduciaries of the unit owners.

(b) If not appointed by the declarant, no member of the executive board and no officer shall be liable for actions taken

or omissions made  in the performance of such m ember's duties except for wanton  and willful acts or omissions.

(3) The executive board may not act on behalf of the association to amend the declaration, to terminate the common

interest community, or to elect members of the executive board or determine the qualifications, powers and duties, or

terms of office of executive board members, but the executive board may fill vacancies in its membership for the

unexpired portion of any term.

<Text of subsec. (4) effective until January 1, 2006>

 

(4) Within ninety days after adoption of any proposed budget for the common interest community, the executive board

shall mail, by ordinary first-class mail, or otherwise deliver a summary of the budget to all the unit owners and shall set

a date for a meeting of the unit owners to consider the budget.  Such meeting shall occur within a reasonable time after

mailing or other delivery of the summary, or as allowed for in the bylaws.  The executive b oard shall  give notice to the

unit owners of the meeting as allowed for in the bylaws.  Unless the declaration requires otherwise, the budget proposed

by the executive board does not require approval from the unit owners and it will be deemed approved by the unit owners

in the absence of a veto at the noticed meeting by a  majority of all un it owners, or if pe rmitted in the d eclaration, a

majority  of a class of unit owners, or any larger percentage specified in the declaration, whether or not a q uorum is

present.   In the event that the proposed budget is vetoed, the periodic budget last proposed by the executive board and

not vetoed b y the unit owner s must be co ntinued until a  subsequent budget proposed by the executive board is not vetoed

by the unit owners.

<Text of subsec. (4) effective January 1, 2006>

 

(4)(a) Within  ninety days after adoption of any pro posed budg et for the common interest  community, the executive board

shall mail, by ordinary first-class mail, or otherwise deliver a summary of the budget to all the unit owners and shall set

a date for a m eeting of the unit o wners to co nsider the bu dget.  Such meeting shall occur within a reasonable time after

mailing or other delivery of the summary, or as allowed for in the bylaws.  The executive board shall give notice to the

unit owners of the meeting as allowed for in the bylaws.  U nless the declaration requires otherwise, the budget proposed

by the executive board does not require approval from the unit owners and it will be deemed approved by the unit owners

in the absence  of a veto at the n oticed me eting by a maj ority of all unit own ers, or if perm itted in the declaration , a

majority  of a class of unit owners, or any larger percentage specified in the de claration, whe ther or not a q uorum is

present.   In the event that the proposed budget is vetoed, the periodic budget last proposed by the executive board and

not vetoed by the unit owners must be continued until a subsequent budget proposed by the executive board is not vetoed

by the unit owners.

(b)(I) The books an d record s of the associa tion shall be sub ject to an aud it, using generally accepted aud iting standards,

or a review, using statements on standards for accounting and review services, at least once every two years by a person

selected by th e executive b oard.  Suc h person n eed not b e a certified pu blic accou ntant excep t in the case of an  audit.



(II) An aud it shall be requir ed under  this paragrap h (b) only whe n both of the fo llowing cond itions are met:

(A) The association has annual revenues or expenditures of at least two hundred fifty thousand dollars;  and

(B) An audit is requested by the owners of at least one-third of the units represented by the association.

(III) Copies of an audit or review under this paragraph (b) shall be made available upon request to any unit owner

beginning no later than thirty days after its completion.

(IV) Notwithstanding section 38-33.3-117(1.5)(h), this paragraph (b) shall not apply to an association that includes

time-share units, as defined in section 38-33-110(7).

(5)(a) Subject to subsection (6) of this section:

(I) The declaration, except a declaration for a large planned community, may provide for a period of declarant control

of the association, during which period a declarant, or persons designated by such declarant, may appoint and remove

the officers and members of the executive board.  Regardless of the period of declarant control provided in the

declaration, a period of declarant control terminates no later than the earlier of sixty days after conveyance of

seventy-five percent of the units that may be created to  unit owners other than a declaran t, two years after the last

conveyance of a unit by the declarant in the ordinary course  of business, or two years after any right to add  new units

was last exercised.

(II) The declaration for a large planned community may provide for a period of declarant control of the association

during which period a declarant, or persons designated by such declarant, may appoint and remove the officers and

members of the executive board.  Regardless of the period of declarant control provided in the declaration, a period of

declarant control term inates in a large p lanned co mmunity no  later than the ear lier of sixty days after conveyance of

seventy-five percent of the maximum number of units that may be created under zoning or other governmental

development approvals in effect for the large planned community at any given time to  unit owners o ther than a de clarant,

six years after the last conveyance of a unit by the declarant in the ordinary course of business, or twenty years after

recordation of the declaration.

(b) A declarant may voluntarily surrender the right to appoint and remove officers and members of the executive board

before termination of the period of declarant control, but, in that event, the declarant may require, for the duration of the

period of declaran t control, that sp ecified action s of the associa tion or exec utive board, as described in a recorded

instrument executed by the declarant, be approved by the declarant before they become effective.

(c) If a period of declarant control is to terminate in a large planned community pursuant to subparagraph (II) of

paragraph (a) of this subsection (5), the declarant, or persons designated by the declarant, shall no longer have the right

to appoint an d remov e the officers an d memb ers of the exec utive board  unless, prior to the termination date, the

association approves an extension of the declarant's ability to appoint and remove no more than a majority of the

executive board by vote of a majority of the votes entitled to be cast in person or by proxy, other than by the decla rant,

at a meeting duly convened as required by law.  Any such approval by the association may contain conditions and

limitations.  Such extension of declarant's appointment and removal power, together with any conditions and limitations

approved as provided  in this paragrap h (c), shall be inc luded in  an amendment to the declaration previously executed

by the decla rant.

(6) Not later than sixty days after conveyance of twenty-five percent of the units that may b e created to  unit owners other

than a declarant, at least one member and not less than twenty-five percent of the members of the exec utive board must

be elected by unit owners other than the declarant.  Not later than sixty days after conveyance of fifty percent of the units

that may be created to unit owners other than a declarant, not less than thirty-three and one-third percent of the members

of the execu tive board  must be elec ted by unit ow ners other tha n the declara nt.

(7) Except as otherwise provided in section 38-33.3-220(5), not later than the termination of any period of declarant

control,  the unit owner s shall elect an exec utive board  of at least three m embers, at le ast a major ity of whom m ust be unit

owners other than the declarant or designated representatives of unit owners other than the declarant.  The executive



board shall elect the officers.  The executive board members and officers shall take office upon election.

(8) Notwithstan ding any pro vision of the de claration or  bylaws to the co ntrary, the unit owners, by a vote of sixty-seven

percent of all persons  present and  entitled to  vote at any meeting of the unit owners at which a quorum is present, may

remove any memb er of the exec utive board  with or without cause, other than a member appointed by the declarant or

a member elected pursuant to a class vote under section 38-33.3-207(4).

(9) Within sixty days after the unit owners other than the declarant elect a majority of the members of the executive

board, the declarant shall deliver to the association all property of the unit owners and of the association held by or

controlled by the declaran t, including without limitation the following items:

(a) The original or a certified copy of the recorded declaration as amended, the association's articles of incorporation,

if the associatio n is incorpo rated, bylaws , minute books, other books and records, and any rules and regulations which

may have been promulgated;

(b) An acco unting for asso ciation funds a nd financial state ments, from th e date  the association received funds and ending

on the date the period of declarant control ends.  The financial statements shall be audited by an independent certified

public  accountant and shall be accompanied by the accountant's letter, expressing either the opinion that the financial

statements  present fairly the financial position of the association in conformity with generally accepted accounting

principles or a disclaim er of the acco untant's ability to attest to the  fairness of the pr esentation of the financial

information in conform ity with generally accepted accounting principles and the reasons therefor.  The expense of the

audit shall not be paid for or charged to the association.

(c) The a ssociation fund s or contro l thereof;

(d) All of the declarant's tangible personal property that has been represented by the declarant to be the property of the

association or all of the declarant's tangible personal property that is necessary for, and has been used exclusively in, the

operation and enjo yment of the commo n elements, and inventories of these pro perties;

(e) A copy, for the nonexc lusive use by the association, of any plans and specifications used in the construction of the

improve ments in the co mmon inte rest comm unity;

(f) All insurance policies then in force, in which the unit owners, the association, or its directors and officers are named

as insured persons;

(g) Copies of any certificates of occupancy that may have been issued with respect to any improvements comprising the

commo n interest com munity;

(h) Any other p ermits issued b y governm ental bod ies applicab le to the com mon interes t commun ity and which are

currently in force or which were issued within one year prior to the date on which unit owners other than the declarant

took control of the association;

(i) Written warranties of the contractor, subcontractors, suppliers, and manufacturers that are still effective;

(j) A roster of unit owners and mortgagees and their addresses and telephone numbers, if known, as shown on the

declarant's records;

(k) Emp loyment co ntracts in which the  association is a  contracting p arty;

(l) Any service c ontract in whic h the associatio n is a contractin g party or in which the association or the unit owners have

any obligation to pay a fee to the persons performing the services;  and

(m) For large p lanned co mmunities, co pies of a ll recorded deeds and all recorded and unrecorded leases evidencing

ownership  or leaseho ld rights of the large p lanned co mmunity  unit owners' asso ciation in all com mon elem ents within

the large plan ned com munity.



§ 38-33.3-303.5. Construction defect actions--disclosure

 (1)(a) In the event the executive board, pursuant to section 38-33.3- 302(1)(d), institutes an action a sserting defec ts in

the construction of five or more units, the provisions of this section shall ap ply.  For pur poses of this  section, "action"

shall have the same meaning as set forth in section 13-20-803(1), C.R.S.

(b) The executive board shall substantially comply with the provisions of this section.

(2)(a) Prior to the se rvice of the sum mons and  complain t on any defen dant with resp ect to an actio n governe d by this

section, the executive board shall mail or deliver written notice of the commencement or anticipated commencement of

such action to each unit owner a t the last known address describ ed in the association's records.

(b) The notice required by paragraph (a) of this subsection (2) shall state a general description of the following:

(I) The nature of the action and the relief sought;  and

(II) The expenses and fees that the executive board anticipates will be incurred in prosecuting the action.

(3) Nothing in this section shall be construed to:

(a) Require the disclosure in the notice or the disclosure to a unit owner of attorney-client communications or other

privileged commu nications;

(b) Permit the notice to serve as a basis for any person to assert the waiver of any applicable privilege or right of

confidentiality resulting from, or to claim immunity in connection with, the disclosure of information in the notice;  or

(c) Limit or imp air the authority of the executive  board to  contract for le gal services, o r limit or impair th e ability to

enforce such a contract for legal service s.

§ 38-33.3-304. Tran sfer of special declarant rights

 (1) A special declarant right created or reserved under this article may be transferred only by an instrument evidencing

the transfer recorded in every county in which any portion of the common interest community is located.  The instrument

is not effective unless executed by the transferee.

(2) Upon transfer o f any special declarant right, the liability of a transferor declarant is as follows:

(a) A transferor is not relieved of any obligation o r liability arising befo re the transfer an d remains liab le for warranty

obligations imposed upon such transferor by this article.  Lack of privity does not deprive any unit owner of standing

to bring an action to enforce any obligation of the transferor.

(b) If a successor  to any specia l declarant righ t is an affiliate of a declara nt, the transferor is j ointly and seve rally liable

with the success or for the liabilities a nd obligatio ns of the succe ssor which re late to the com mon interes t commun ity.

(c) If a transferor retains any special declarant rights but transfers other special declarant rights to a successor who is not

an affiliate of the declarant, the transferor is liable for any obligations or liabilities imposed on a declaran t by this article

or by the declaration relating to the retained special declarant rights and arising after the transfer.

(d) A transferor has no liability for any act or omission or any breach of a contractual or warranty obligation arising from

the exercise of a special declarant right by a successor declarant who is not an affiliate of the transferor.

(3) Unless  otherwise p rovided  in a mortgag e instrument, d eed of trust,  or other ag reement cr eating a secur ity interest,

in case of foreclosure of a security interest, sale by a trustee under an agreement creating a security interest, tax sale,



judicial sale, or sale under bankruptcy or receivership proceedings of any units owned by a declara nt or real estate  in a

common interest comm unity subject to  develop ment rights, a p erson acq uiring title to all the property being foreclosed

or sold succeeds to only those special declarant rights related to that property held by that declarant which are specified

in a written instrument prepared, executed, and recorded by such person at or about the same time as the judgment or

instrument or by which such person obtained title to all of the property being foreclosed or sold.

(4) Upon foreclosure of a security interest, sale by a trustee under an agreement creating a security interest, tax sale,

judicial sale, or sale under bankruptcy act or receivership proceedings of all interests in a co mmon inte rest comm unity

owned b y a declaran t:

(a) The declarant ceases to have any special declarant rights;  and

(b) The period of declarant control terminates unless the instrument which is required by subsection (3) of this section

to be prepared, executed, and recorded at or about the same time as the judgment or instrument conveying title provides

for transfer of all sp ecial declar ant rights to a suc cessor de clarant.

(5) The liabilities and obligations of p ersons who succeed  to special declarant rights are as follows:

(a) A successo r to any spec ial declarant rig ht who is an affiliate o f a declarant is su bject to all  obligations and liabilities

imposed on any declarant by this article or by the declaration.

(b) A successor to any special declarant right, other than a successor described in paragraph (c) or (d) of this subsection

(5) or a successor who is an affiliate of a declarant, is subject to all obligations and liabilities imposed by this article or

the declaration:

(I) On a declarant which relate to the successor's exercise or nonexercise of special declarant rights;  or

(II) On the declarant's transferor, other than:

(A) Misr epresentatio ns by any pre vious decla rant;

(B) Warranty obligations on improvements made by any previous declarant or made before the common  interest

community was created;

(C) Breach of any fiduciary obligation by any previous declarant or such declarant's appointees to the executive board;

or

(D) Any liability or obligation imposed on the transferor as a result of the transferor's acts or omissions after the transfer.

(c) A successor to only a right reserved in the declaration to maintain models, sales offices, and signs, if such successor

is not an affiliate of a d eclarant,  may not exercise any other special declarant right and is not subject to any liability or

obligation a s a declaran t.

(d) A successor to all special declarant rights held by a transferor who succeeded to those rights pursuant to the

instrument prepared, executed, and recorded by such person pursuant to the provisions of subsection (3) of this section

may declare such successor's intention in such recorded instrument to hold those rights solely for transfer to another

person.  Thereafter, until transferring all special declarant rights to any person ac quiring title to  any unit or real e state

subject to development rights owned by the successor or until recording an instrument permitting exercise of all those

rights, that successo r may not e xercise any of those righ ts other than the r ight held by suc h successor 's transferor to

control the executive  board in a ccordan ce with the pro visions of section 38-33.3-303(5) for the duration of any period

of declarant control, and any attem pted exercise of those rights is void.  So lo ng as a successor declaran t may not exercise

special declarant rights under this subsection (5), such successor declarant is not subject to any liability or obligation as

a declarant, other than liability for the successor's acts and omissions under section 38-33.3-303(4).

(6) Nothing in this  section subjects any successor to a special declarant right to any claims against or other obligations



of a transferor declarant, other than claims and obligations arising under this article or the declaration.

§ 38-33.3-305. Termination of contracts and leases of declarant

 (1) The following contracts and leases, if entered into before the executive board elected by the unit owners pursuant

to section 38-33.3-303(7) takes office, may be terminated without penalty by the association, at any time after the

executive board elected by the unit owners pursuant to section 38-33.3- 303(7) takes office, up on not less than  ninety

days' notice to the  other party:

(a) Any managem ent contract, employmen t contract, or lease of recreational or pa rking areas or facilities;

(b) Any other contract or lease between the association and a declarant or an affiliate of a declarant;  or

(c) Any contract or lease that is not bona fide or was unconscionable to the unit owners at the time entered into under

the circumstances then prevailing.

(2) Subsectio n (1) of this sectio n does no t apply to any lea se the terminatio n of which wo uld terminate the common

interest community or reduce its size, unless the real estate subject to that lease was included in the com mon interest

commu nity for the purpose of avoiding the right of the association to terminate a lease under this section or a proprietary

lease.

§ 38-33.3-306. Bylaws

 (1) In addition to complying with applicable sections, if any, of the  "Colorado Business Corporation Act", articles 101

to 117 of title 7, C.R.S., or the "Colorado Revised Nonprofit Corporation Act", articles 121  to 137 o f title 7, C.R.S., if

the common interest community is organized pursuant thereto, the bylaws of the association must provide:

(a) The number of members of the executive board and the titles of the officers of the association;

(b) Election by the executive board of a president, a treasurer, a secretary, and any other officers of the association the

bylaws spec ify;

(c) The qualifications, powers and duties, and terms of office of, and manner of electing and removing, executive board

members and  officers and the manner of filling vacancies;

(d) W hich, if any, of its pow ers the execu tive board  or officers ma y delegate to o ther person s or to a man aging agent;

(e) Which of its officers may prepare, execute, certify, and record amendments to the declara tion on behalf of the

association;  and

(f) A method for ame nding the bylaws.

(2) Subject to the provisions of the declaration, the bylaws may provide for any other matters the association deems

necessary and appropriate.

(3)(a) If an association with thirty or more units delegates powers of the executive board or officers relating to collection,

deposit,  transfer, or disb ursement o f association fu nds to other persons or to a managing agent, the bylaws of the

association shall require the following:

(I) That the o ther person s or manag ing agent ma intain fidelity insurance coverage or a bond in an amount not less than

fifty thousand dollars or such higher amount as the executive board may require;

(II) That the other persons or managing agent maintain all funds and accounts of the association separate from the funds



and accounts of other associations managed by the other persons or managing agent and m aintain all reserve  accounts

of each association so managed separate from operational accounts of the association;

(III) That an annual accounting for association funds and a financial statement be prepared and presented to the

association b y the managin g agent, a pub lic accounta nt, or a certified p ublic acco untant.

(b) Repealed by Laws 1996, S.B.96-186, § 2, eff. May 23, 1996.

§ 38-33.3-307. Upkee p of the common interest commun ity

 (1) Except to the extent provided by the declaration, subsection (2) of this section, or section 38-33.3-313(9), the

association is responsible for maintenance, repair, and replacement of the co mmon ele ments, and e ach unit own er is

responsib le for maintenance, repair, and replacement of such owner's unit.  Each unit owner shall afford to the association

and the other unit  owners, and to their agents or em ployees, access  through such owner's unit reasonably necessary for

those purposes.  If damage is inflicted, or a strong likelihood exists that it will be inflicted, on the common elements or

any unit through whic h access is  taken, the unit owner responsible for the damage, or expense to avoid damage, or the

association if it is responsible, is liable for the cost of prompt repair.

(1.5) Maintenance, repair, or replacement of any draina ge structure o r facilities, or other p ublic improvements required

by the local governmental entity as a  condition of development of the common interest community or any part thereof

shall be the responsibility of the association, unless such improvements have been dedicated to and accepted by the local

governmental entity for the purp ose of main tenance, repair, or replacement or unless such maintenance, repair, or

replacement has been authorized by law to be performed by a special district or other municipal or quasi-municipal

entity.

(2) In add ition to the liability that a  declarant as a unit owner has under this a rticle, the declar ant alone is liab le for all

expenses in connection with real estate within the common interest community subject to development rights.  No other

unit owner and no other portion of the common interest co mmunity is subject to a claim for paym ent of those expenses.

Unless the declaration provides otherwise, any income or proceeds from real estate subject to development rights inures

to the declaran t.  If the declarant fa ils to pay all  expenses in connection with real estate within the comm on interest

commu nity subject to development rights, the association may pay such expenses, and such expenses shall be assessed

as a common expense against the real estate subject to development rights, and the association may enforce the

assessment pursuant to section 38-33.3-316 by treating such  real estate as if  it were a unit.  If the association acquires

title to the real estate su bject to the d evelopm ent rights throug h foreclosur e or otherw ise, the develo pment rights sh all

not be extinguished thereby, and, thereafter, the association may succeed to any special declarant rights specified in a

written instrument prepared, executed, and recorded by the associatio n in accord ance with the re quiremen ts of section

38-33.3-304(3).

(3) In a planned community, if all development rights have expired with respect to any real estate, the declarant remains

liable for all expenses of that real estate unless, upon expiration, the declaration provides that the real estate becomes

common elem ents or units.

§ 38-33.3-308. Meetings

<Text of subsec. (1) effective until January 1, 2006>

 

(1) Meetings of the unit owners, as the members of the association, shall be held at least once each year.  Special

meetings of the unit owne rs may be ca lled by the pre sident, by a ma jority of the exe cutive boa rd, or by unit owners

having twenty percent, or any lower percentage specified in the bylaws, of the votes in the association.  Not less than ten

nor more than fifty d ays in advance of any meeting of the unit owners, the secretary or other officer specified in the

bylaws shall cause no tice to be han d delivered  or sent prep aid by United  States mail to the  mailing add ress of each u nit

or to any other mailing address  designated in writing by the unit owner.  The notice of any meeting must state the time

and place of the meeting and the items on the agenda, including the general nature of any proposed amendment to the



declaration or bylaws, any budget changes, and any proposal to remove an officer or member of the executive board.

<Text of subsec. (1) effective January 1, 2006>

 

(1) Meetings of the unit owners, as the members of the association, shall be held at least once each year.  Special

meetings of the unit owners may be called by the presiden t, by a majority of the executive board, or by unit owners

having twenty percent, or any lower percentage specified in the bylaws, of the votes in the association.  Not less than ten

nor more than fifty days in advance of any me eting of the unit owners, the secretary or other officer specified in the

bylaws shall cause notice to be hand delivered or sent prepaid by United States mail to the mailing add ress of each u nit

or to any other mailing address designated in writing by the unit owner.  The notice of any meeting sh all be physically

posted in a conspicuous place, to the extent that such posting is feasible and practicable, in ad dition to any ele ctronic

posting or electronic mail no tices that may be  given pursua nt to paragra ph (b) of sub section (2) o f this section.  The

notice shall state the time and  place of the m eeting and the  items on the ag enda, includ ing the genera l nature of any

proposed amendment to the declaration or bylaws, any budget changes, and any proposal to remove an officer or member

of the executive board.

<Text of subsec. (2) effective until January 1, 2006>

 

(2) All regular and spec ial meetings of the  association's exe cutive boa rd, or any co mmittee there of, shall be op en to

attendance by all memb ers of the asso ciation or their  representa tives.  Agendas for meetings of the executive board shall

be made reaso nably available for examination b y all members of the association or their rep resentatives.

<Text of subsec. (2) effective January 1, 2006>

 

(2)(a) All regular and special meetings of the  association's exe cutive boa rd, or any co mmittee there of, shall be open  to

attendance by all members of the association or their representatives.  Agendas for meetings of the  executive b oard shall

be made reaso nably available for examination b y all members of the association or their rep resentatives.

(b)(I) The association is encouraged to provide all notices and agendas required by this article in electronic form, by

posting on a web site or otherwise , in addition to printed form.  If such electronic means are available, the association

shall provide notice of all regular and special meetings of unit owne rs by electronic mail to all unit owners who so re quest

and who furnish the association with their electronic mail add resses. Electronic notice of a special meeting shall be given

as soon as possible but at least twenty-four hours before the meeting.

(II) Notwithstanding section 38 -33.3-11 7(1.5)(i) , this paragraph (b) shall not apply to an association that includes

time-share units, as defined in section 38-33-110(7), C.R.S.

<Text of subsec. (2.5) added effective January 1, 2006>

 

(2.5)(a) Notwithstanding any provision in the declaration, bylaws, or other documents to the contrary, all meetings of

the association and board of directors are open to every unit owner of the association, or to any person designated by

a unit  own er in  writ ing a s the  unit  own er's  representative, and all unit owners or designated representatives so desiring

shall be permitted to attend, listen, and speak at an ap propriate time during the de liberations and procee dings;  except

that, for regular and special meetings of the board, unit owners who are not board members may not participate in any

deliberation or discussion unless expressly so authorized by a vote of the majority of a quorum of the board.

(b) The board may place reasonable time restrictions on those persons speaking during the meeting b ut shall permit a

unit owner or a unit owner's designated representative to speak before the board takes formal action on an item under

discussion, in addition to any other opportunities to speak.  The board shall provide for a reasonable number of persons

to speak on each side of an issue.

(c) Notwithstanding section 38-33.3-117(1.5)(i) , this subsection (2.5) shall not apply to an association that includes

time-share units, as defined in section 38-33-110(7).

(3) The me mbers of the  executive b oard or a ny committe e thereof ma y hold an executive or closed door session and may



restrict attendance to executive board members and such other persons requested by the executive board during a regular

or specially announced meeting or a part thereof.  The matters to be discussed at such an executive session shall include

only matters enumerated in paragraphs (a) to (f) of subsection (4) of this section.

(4) Matters for discussion by an executive or closed session are limited to:

(a) Matters pertaining to e mployees  of the associa tion or the ma naging agen t's contract or invo lving the emp loyment,

promotion, discipline, or dismissal of an officer, agent, or employee of the association;

(b) Consultation with legal counsel concerning disputes that are the subject of pending or imminent court proceedings

or matters tha t are privileged  or confide ntial between  attorney and  client;

(c) Investigative  proceed ings concer ning possib le or actual crim inal miscond uct;

(d) Matters subject to specific constitutional, statutory, or judicially imposed requirements protecting particular

proceedings or matters from public disclosure;

(e) Any ma tter the disclosu re of which wo uld constitute a n unwarran ted invasion  of individual p rivacy;

(f) Review o f or discussion  relating to any wr itten or oral co mmunica tion from lega l counsel.

<Text of subsec. (4.5) added effective January 1, 2006>

 

(4.5) Upon the final resolution of any matter for which the board received legal advice or that concerned pending or

contemplated litigation, the board may elect to preserve the attorney-client privilege in any appro priate mann er, or it may

elect to disclose such information, as it deems appropriate, about such matter in an open meeting.

(5) Prior to the time the members of the executive board or any committee thereof convene in executive session, the chair

of the bod y shall announce the general matter of discussion as enumerated in paragraphs (a) to (f) of subsection (4) of

this section.

(6) No rule or regulation of the board  or any com mittee thereo f shall be ado pted durin g an executiv e session.  A rule or

regulation may be validly adopted only during a regular or special meeting or after the body goes back into regular

session following an executive session.

(7) The minutes of all meetings at which an executive session was held shall indicate that an executive session was he ld

and the general subject matter of the executive session.

§ 38-33.3-309. Quorums

 (1) Unless the bylaws provide otherwise, a quorum is deemed present throughout any meeting of the association if

persons entitled to cast twenty percent, or, in the case of an association with over one thousa nd unit owne rs, ten percen t,

of the votes which may be cast for election of the executive board are present, in person or by proxy at the beginning of

the meeting.

(2) Unless the b ylaws specify a larg er percen tage, a quorum is deemed present throughout any meeting of the executive

board if persons entitled to cast fifty percent of the votes on that board are present a t the beginning of the meeting or

grant their proxy, as provided in section 7-128-205(4), C.R.S.

§ 38-33.3-310. Voting--proxies

<Text of subsec. (1) effective until January 1, 2006>

 



(1) If only one  of the multiple  owners of a unit is present at a meeting of the association, such owner is entitled to cast

all the votes alloc ated to  that unit.  If more than one of the multiple owners are present, the votes allocated to  that unit

may be cast only in accordance with the agreement of a majority in interest of the owners, unless the declaration

expressly  provides otherwise. There is majority agreement if any one of the multiple owners casts the votes allocated

to that unit without protest being made promptly to the person presiding over the meeting by any of the other owners of

the unit.

<Text of subsec. (1) effective January 1, 2006>

 

(1)(a) If only one of the  multiple own ers of a unit  is present at a meeting of the association, such ow ner is entitled to cast

all the votes allocated to that unit.  If more than one of the multiple own ers are pres ent, the votes allo cated to that u nit

may be cast only in accordanc e with the agreement of a majo rity in interest of the owners, unless the declaration

expressly provides otherwise. There is majority agreement if any one of the multiple owners casts the votes allocated

to that unit without protest being made promptly to the person presiding over the meeting by any of the other owners of

the unit.

(b)(I) Votes for positions on the executive board shall be taken by secret ballot a nd, upon  the request o f one or mo re unit

owners, a vote on any other matter affecting the common interest community on which all unit owners are entitled to vote

shall be by secret ballot.  Ballots shall be counted by a neutral third party or by a unit owner who is not a candidate, who

attends the meeting at which the vote is held, and who is selected at random from a pool of two or more such unit owners.

The results of the vote shall be reported without reference to names, addresses, or other identifying information.

(II) Notwithstanding section 38-33.3-117(1.5)(j), this paragraph (b) shall not apply to an association that includes

time-share units, as defined in section 38-33-110(7).

<Text of subsec. (2) effective until January 1, 2006>

 

(2) Votes allocated to a unit may be cast pursuant to a proxy duly executed by a unit owner.  If a unit is owned by more

than one person, each owner of the unit may vote or register protest to the casting of votes by the o ther owners  of the unit

through a duly execu ted proxy.  A  unit owner m ay not revok e a proxy giv en pursuan t to this section except b y actual

notice of revocatio n to the perso n presiding o ver a meeting  of the associa tion.  A prox y is void if  it is not dated or

purports  to be revocable without notice.  A pro xy terminates ele ven month s after its date, unless  it provides otherwise.

<Text of subsec. (2) effective January 1, 2006>

 

(2)(a) Votes allocated to a unit may be cast pursuant to a proxy duly e xecuted b y a unit owner.  A  proxy shall no t be valid

if obtained through fraud or misrepresentation.  Unless otherwise provided in the declaration, bylaws, or rules of the

association, appointment of proxies may be made substantially as provided in section 7-127-203, C.R.S.

(b) If a unit is owned by more than one person, each owner of the unit may vote or register protest to the casting of votes

by the other owners of the unit through a duly execu ted proxy.  A  unit owner m ay not revok e a proxy giv en pursuan t to

this section except by actual notice of revocation to the person presiding over a meeting of the associatio n.  A proxy is

void if it is not dated or p urports  to be revocable withou t notice.  A proxy terminates eleven m onths after its date, unless

it provides otherwise.

(c) The association is entitled to reject a vote, consent, written ballot, waiver, proxy appointment, or proxy appointment

revocation if the secretary or other officer or agent authorized to tabulate votes, acting in good faith, h as reasona ble basis

for doubt about the validity of the signature on it or about the signatory's authority to sign for the unit owner.

(d) The association and its officer or agent who accepts or rejects a vote, consent, written ballot, waiver, proxy

appointm ent, or proxy a ppointm ent revoca tion in good  faith and in accordance with the standards of this section are not

liable in damages for the consequences of the acceptance or rejection.

(e) Any actio n of the assoc iation based  on the acce ptance or  rejection o f a vote, conse nt, written ballot, waiver, proxy

appointm ent, or proxy appointment revocation under this section is valid unless a court of competent jurisdiction



determines otherwise.

(3)(a) If the declaratio n requires tha t votes on sp ecified matter s affecting the common interest community be cast by

lessees rather than unit owners of leased units:

(I) The provisions o f subsections (1) and (2) of this section ap ply to lessees as if they were unit owners;

(II) Unit owners who have leased their units to other persons may not cast votes on those specified matters;  and

(III) Lessees are entitled to notice of meetings, access to records, and other rights respecting those matters as if they were

unit owners.

(b) Unit owners must also be given notice, in the manner provided in section 38-33.3-308, of all meetings at which

lessees are entitled to vote.

(4) No v otes allocate d to a unit ow ned by the a ssociation m ay be cast.

§ 38-33.3-3 10.5. Executiv e board--co nflicts of interest

<Text of section effective January 1, 2006>

 

(1) If any contract, decision, or other action taken by or on behalf of the executive board would financially benefit any

member of the executive board or any person who is a parent, grandparent, spouse, child, or sibling of a member of the

executive board or a parent or spouse of any of those persons, that member of the executive board shall declare a conflict

of interest for that issue.  The member shall declare the conflict in an open meeting, prior to any discussion or action on

that issue.  After making such declaration, the memb er may partic ipate in the disc ussion but sha ll not vote on that issue.

(2) Any contract entered into in violation of this section is void and unenforceable.

(3) This section shall not be construed to invalidate any provision of the declaration, bylaws, or other documents that

more strictly defines conflicts of interest or contains further limits on the participation of executive board members who

may have c onflicts of interest.

(4) Notwithstanding section 38-33.3-117(1.5)(k), this section shall not apply to an association that includes time-share

units, as defined in section 38-33-110(7).

§ 38-33.3-311. Tort an d contract liability

 (1) Neither the association nor any unit owner except the declarant is liable for any cause of action based upon that

dec lara nt's  acts or omissions in connection with any part of the common interest community which that declarant has the

responsib ility to maintain.  Otherwise, any action alleging an act or omission by the association must be brought against

the association and not against any unit owner.  If the act or omission occurred during any period of declarant control

and the association gives the declarant reasonable notice of and an opportunity to defend against the action, the declarant

who then controlled the association is liable to the association or to any unit owner for all tort losses not covered by

insurance suffered by the association or that unit owner and all costs that the association would not have incurred but

for such act or omission.  Whenever the declarant is liable to the association under this section, the declarant is also liable

for all expenses of litigation, including reasonable attorney fees, incurred by the association. Any statute of limitation

affecting the association's right of action unde r this section is tolled  until the period  of declaran t control term inates.  A

unit owner is not precluded from maintaining an action contemplated by this section by being a unit owner or a member

or officer of the association.

(2) The de clarant is liable to  the associatio n for all funds o f the association  collected d uring the perio d of declarant

control which were not properly expended.



§ 38-33.3-312. Co nveyance or encum brance of common elemen ts

 (1) In a con dominium  or planned  commun ity, portions of the common elements may be conveyed or subjected to a

security interest by the association if persons entitled to cast at least sixty-seven percent of the votes in the association,

including sixty-seven percent of the votes allocated to units not owned by a declarant, or any larger percentage the

declaration specifies, agree to that action;  e xcept that all ow ners of units to wh ich any limited c ommon  element is

allocated must agree in  order to c onvey that limited  commo n element o r subject it to  a security interest.  The declaration

may specify a smaller percentage only if all of the units are restricted exclusively to nonresidential uses.  Proceeds of the

sale are an asset of the association.

(2) Part of a cooperative may be conveyed and all or part of a cooperative may be subjected to a security interest by the

association if persons entitled to cast  at least sixty-seven percent of the votes in the association, including sixty-seven

percent of the votes allo cated to  units not owned by a declarant, or any larger percentage the declaration specifies, agree

to that action; except that, if fewer than all of the units or limited common elements are to be conv eyed or sub jected to

a security interest, then all unit owners of those units, or the units to which those limited common elements are allocated,

must agree in order to convey those units or limited common elements or subject them to a security interest.  The

declaration may specify a smaller percentage only if all of the units are restricted exclusively to nonresidential uses.

Proceeds of the sale are an asset of the association.  Any purported conveyance or other voluntary transfer of an entire

cooperative, unless made in compliance with section 38-33.3-218, is void.

(3) An agreement to convey, or subject to a security intere st, commo n elements in a  condom inium or plan ned com munity,

or, in a cooperative, an agreement to convey, or subject to a security interest, any part of a cooperative, mu st be

evidenced by the execution of an agreement, in the same manner as a dee d, by the association.  The agre ement must

specify a date after wh ich the agreem ent will be void  unless approved by the requisite percentage of owners.  Any grant,

conveyance, or deed executed by the association must be recorded in every county in which a portion of the common

interest community is situated and is effective only upon recordation.

(4) The association, on behalf of the unit owners, may contract to convey an interest in  a commo n interest com munity

pursuant to subsection (1) of this section, but the contract is not enforceable against the association until approved

pursuant to subsections (1) and (2) of this section and executed and ratified pursuant to su bsection (3 ) of this section.

Thereafter, the association has all powers necessary and appropriate to effect the conveyance or encumbrance, including

the power to execute d eeds or other instruments.

(5) Unless in complian ce with this section, any purported conveyance, encumbrance, judicial sale, or other transfer of

common elements or any other part of a cooperative is void.

(6) A conveyance or encumbrance of commo n elements p ursuant to this sec tion shall not de prive any unit o f its rights

of ingress and  egress of the un it and suppo rt of the unit.

(7) Unless the declaration otherwise provides, a conveyance or encumbrance of common elements pursuant to this section

does not affect the priority or validity of preexisting encum brances.

(8) In a cooperative, the association may acquire, hold, encum ber, or co nvey a pro prietary lease w ithout comp lying with

this section.

§ 38-33.3-313. Insurance

 (1) Com mencing no t later than the time o f the first conveyan ce of a unit to a p erson oth er than a declarant, the

association shall maintain, to the extent reasonably available:

(a) Property insurance on the common elements and, in a planned community, also on property that must become

common elements, for broad form covered causes of loss;  except that the total amount of insurance must be not less than

the full insurable replacement cost of the insured property less applicable deductibles at the time the  insurance is



purchased and at each renewal date, exclusive of land, excav ations, found ations, and o ther items nor mally excluded from

property policies;  and

(b) Commercial general liability insurance against claims and liabilities arising in connection with the ownership,

existence, use, or management of the common elements, a nd, in coop eratives, also o f all units, in an amo unt, if any,

specified by the common interest co mmunity instruments or otherwise  deemed sufficient in the judgment of the executive

board but not less than any amount specified in the association documents, insuring the executive board, the unit own ers'

association, the management agent, and their respective employees, agents, and all persons acting as agents.  The

declarant shall be included as an additional insured in such declarant's capacity as a unit owner and board member.  The

unit owners sha ll be included as additional insureds but only for claims and liabilities arising in connection with the

ownership, existence, use, or management of the comm on elemen ts and, in cooperatives, also of all units.  The insurance

shall cover claims of one or m ore insured parties against other insured  parties.

(2) In the case of a building that is part of a cooperative or that contains units having horizontal boundaries described

in the declaration, the insurance maintained under paragrap h (a) of subse ction (1) of this se ction must inclu de the units

but not the finished interior surfaces of the walls, floors, and ceilings of the units.  The insurance need not include

improve ments and betterments installed by unit owners, but if they are covered, any increased charge shall be assessed

by the association to those owne rs.

(3) If the insurance described in subsections (1) and (2) of this section is not reasonably available, or if any policy of such

insurance is cancelled o r not renewe d without a replacement policy therefore having been obtained, the association

promptly shall cause notice of that fact to be hand delivered o r sent prepaid by Un ited States mail to all unit owners.

The declaration may require the association to carry any oth er insurance , and the asso ciation in any event may carry any

other insurance it considers appropriate, including insurance on units it is not obligated to insure, to protect the

association or the unit owners.

(4) Insuran ce policies c arried pur suant to subse ctions (1) an d (2) of this sec tion must pro vide that:

(a) Each unit o wner is an insure d person  under the p olicy with respect to liab ility arising out of such unit owner's interest

in the common elements or membership in the association;

(b) The insurer waives its rights to subrogation under the policy against any unit owner or member of his household;

(c) No act or omission by any unit owner, unless acting within the scope of such unit owner's authority on behalf of the

association, will void the policy or be a condition to recovery under the policy;  and

(d) If, at the time of a  loss under the policy, there is other insurance in the name of a unit owner co vering the same risk

covered by the policy, the association's policy provides primary insurance.

(5) Any loss covered by the property insurance policy described in paragraph  (a) of subsection (1) and subsection (2)

of this section must be adjusted with the association, but the insurance proceeds for that loss shall be payable to any

insurance trustee designated for that purpose, or otherwise to the association, and not to any holder of a  security interest.

The insurance trustee or the association shall hold any insurance proceed s in trust for the association unit owners and

lienholders as their interests may appear.  Subject to the provisions of subsection (9) of this section, the procee ds must

be disbursed first for the repair or restoration of the damaged property, and the association, unit owners, and lienholders

are not entitled to receive payment of any portion of the proceeds unless there is a surplus of proceeds after the prope rty

has been completely repaired or restored or the common interest community is terminated.

(6) The association may adopt and establish written nondiscriminatory policies and procedures relating to the submittal

of claims, responsibili ty for deductibles, and any other matters of claims adjustment.   To the extent the association settles

claims for damages to real property, it shall have the authority to assess negligent unit owners causing such loss or

benefiting from such repair or restoration all deductibles paid by the association.  In the event that more than one unit

is damaged by a loss, the association in its reasonable discretion may assess each unit owner a pro rata share of any

deductible paid by the association.



(7) An insurance policy issued to the association does not obviate the need for unit owners to obtain insurance for their

own bene fit.

(8) An insurer that has issued an insurance policy for the insurance described in subsections (1) and (2) of this section

shall issue certificates or memoranda of insurance to the association and, upon request, to any unit owner or holder of

a security interest.  Unless otherwise provided by statute, the insurer issuing the policy may not cancel or refuse to renew

it until thirty days after notice of the proposed cancellation or nonrenewal has been mailed to the association, and each

unit owner and holder of a security interest to  whom a ce rtificate or mem orandum  of insurance h as been issue d, at their

respective last-known addre sses.

(9)(a) Any portion of the common interest comm unity for which insur ance is requ ired under  this section which  is

damaged o r destroyed must be rep aired or replaced p romptly by the association unless:

(I) The common interest community is terminated, in which case section 38- 33.3-218 applies;

(II) Repa ir or replace ment would  be illegal und er any state or lo cal statute or o rdinance g overning he alth or safety;

(III) Sixty-seven percent of the unit owners, including every owner of a unit or assigned limited common element that

will not be rebuilt, vote not to rebuild;  or

(IV) Prior to the conve yance of any u nit to a perso n other than the  declarant, the  holder of a  deed of trust or mortgage

on the damaged portion of the common interest community rightfully demands all or a substantial part of the insurance

proceeds.

(b) The co st of repair or  replacem ent in excess of insur ance pro ceeds and  reserves is a co mmon ex pense.  If the entire

common interest community is not repaired or replaced, the insurance proceeds attributable to the damaged common

elements  must be used to restore the damaged area to a co ndition com patible with  the remainder of the com mon interest

commu nity, and, except to the extent that other persons will be distributees, the insurance proceeds attributable to  units

and limited common elements that are not reb uilt must be distrib uted to  the owners of those units and the owners of the

units to which those limited common elements were allocated, or to lienholders, as their interests may appear, and the

remainder of the proceeds mu st be distributed to all the unit owners or lienholders, as their interests may appear, as

follows:

(I) In a condominium, in proportion to the common element interests of all the units;  and

(II) In a coop erative or p lanned co mmunity, in  proportion to the comm on expen se liabilities of all the un its;  except that,

in a fixed or limited equity cooperative, the unit owner may not receive more of the proceed s than would  satisfy the unit

own er's  entitlements under the declaration if the unit owner leaves the cooperative.  In such a cooperative, the proceeds

that remain after satisfying the unit owner's obligations continue to be held in trust by the association for the benefit of

the cooperative.  If the unit owners vote not to rebuild an y unit, that unit's allocated  interests are automatically reallocated

upon the vote as if the unit had been condemned under section 38-33.3-107, and the association promptly shall prepare,

execute, and record  an amendmen t to the declaration reflecting the reallocations.

(10) If any unit owner  or emplo yee of an asso ciation with thirty  or more units controls or disburses funds of the common

interest community, the association must obtain and maintain, to the extent reasonably available, fidelity insurance.

Coverage shall not be less in aggregate than two months' current assessments plus reserves, as calculated from the current

budget of the association.

(11) Any perso n employe d as an inde penden t contractor  by an assoc iation with thirty or more units for the purposes of

managing a common interest community must obtain and maintain fidelity insurance in an amount not less than the

amount specified in subsection (10) of this section, unless the associatio n names suc h person a s an insured e mployee in

a contract of fidelity insurance, pursuant to subsection (10) of this section.

(12) The association may carry fidelity insurance in amounts greater than required in subsection (10) of this section and

may require any independent contractor employed for the purposes of managing a common interest community to carry



more fidelity insurance coverage than required in subsection (10) of this section.

(13) Premiums for insurance that the association acquires and other expenses connected with acquiring such insurance

are common  expenses.

§ 38-33.3-314. Surplus funds

Unless otherwise provided in the declaration, any surplus funds of the association remaining after payment of or

provision for commo n expense s and any pr epaymen t of or prov ision for reserv es shall be pa id to the unit ow ners in

proportion to their common exp ense liabilities or credited to them to reduc e their future common exp ense assessments.

§ 38-33.3-315. Assessments for common expenses

 (1) Until the association makes a common expense assessment, the declarant shall pay all common expenses.  After any

assessment has been made by the association, assessments shall be made no less frequently than annually and shall be

based on a budget adopted no less frequently than annually by the association.

(2) Except for assessments under subsections (3) and (4) of this section and  section 38-33.3-207(4)(a)(IV), all common

expenses shall be assesse d against all the u nits in accorda nce with the allo cations set forth  in the declaration pursuant

to section 38-33.3-207(1) and (2).  Any past-due common expense assessment or installment thereof shall bear interest

at the rate established by the association not exceeding twenty-one percent per year.

(3) To the extent required by the declaration:

(a) Any common expense associated with the maintenance, repair, or replacement of a limited common element shall

be assessed against the units to which that limited common element is assigned, equally, or in any other proportion the

declaration provide s;

(b) Any common expense or portion thereof benefiting fewer than all of the units shall be assessed exclusively against

the units benefited;  and

(c) The costs of insurance shall be assessed in proportion to risk, and the costs of utilities shall be assessed in proportion

to usage.

(4) If any common exp ense is caused by the miscond uct of any unit owner, the association may assess that expense

exclusively aga inst such owne r's unit.

(5) If common expense liabilities are reallocated, common expense assessments and any installment thereof not yet due

shall be recalculated in accord ance with the reallocated com mon expense liabilities.

(6) Each unit  owner is liable  for assessme nts made ag ainst such own er's unit during the pe riod of ow nership of suc h unit.

No unit owner may be exempt from liability for payment of the assessments by waiver of the use or enjoyment of any

of the common elements or by abandonment of the unit against which the assessments are made.

<Text of subsec. (7) added effective January 1, 2006>

 

(7) Unless otherwise specifically provided in the declaration or bylaws, the association may enter into an escrow

agreement with the holde r of a unit owner 's mo rtga ge so  that  asse ssments  may  be c omb ined  with  the u nit o wne r's

mortgage payments  and paid at the sam e time and in th e same ma nner;  excep t that any such esc row agree ment shall

comply  with any applicable rules of the federal housing administration, department of housing and  urban de velopme nt,

veterans' adm inistration, or oth er governm ent agency.



§ 38-33.3-316. Lien for assessments

 (1) The association, if such association is incorporated or organized as a limited liability  company, has a statutory lien

on a unit for any assessment levied against that unit or fines imposed against its unit owner.  Unless the declaration

otherwise provides, fees, charges, late charges, attorney fees, fines, and interest charged pursuant to section

38-33.3-302(1)(j), (1)(k), and (1)(l), section 38-33.3-313(6), and section 38-33.3- 315(2) are enforce able as assessments

under this article.  The amount of the lien shall include all those items set forth in this section from the time such items

become due.  If an assessment is payable in installments, each installment is a lien from the time it becomes due,

including the due date set by any valid asso ciation's acceleration of installment obligations.

(2)(a) A lien  under this sectio n is prior to all o ther liens and e ncumbra nces on a un it except:

(I) Liens and encumbrances recorded before the recordation of the declaration and, in a cooperative, liens and

encumbrances which the association creates, assumes, or takes subject to;

(II) A security interest on the unit which has priority over all other security interests on  the unit and which was recorded

before the date on which the assessment sought to be  enforced  became  delinquen t, or, in a cooperative, a security interest

encumbering only the unit owner's interest which has priority over all other security interests on the unit and which was

perfected before the date on which the assessment sought to be enforced became delinquent;  and

(III) Liens for real estate taxes and other governmental assessments or charges against the unit or cooperative.

(b) Subject to paragraph (d) of this subsection (2), a lien under this section is also prior to the security interests described

in subpara graph (II) o f paragrap h (a) of this subse ction (2) to the  extent of:

(I) An amount equal to the co mmon expe nse assessments based on a periodic budget adopted by the association under

section 38-33.3-315(1) which would have become due, in the absence of any acceleration, during the six months

immediate ly precedin g institution by either  the associatio n or any par ty holding a lien senior to any part of the association

lien created under this section of an action or a nonjudicial foreclosure either to enforce or to extinguish the lien.

(II) Deleted by Laws 1993, H.B.93-1070, § 21, eff. April 30, 1993.

(c) This subsection (2) does not affect the priority of mechanics' or materialmen's liens or the priority of liens for other

assessments  made by the association.  A  lien under this se ction is not sub ject to the pro visions of par t 2 of article 41 of

this title or to the pro visions of section 15-11- 201, C.R.S.

(d) The association shall have the statutory lien described in subsection (1) of this section for any assessment levied or

fine imposed  after June 30 , 1992. S uch lien shall hav e the prio rity described in this subsection (2) if the other lien or

encumbrance is created after June 30, 1992.

(3) Unless the declaration otherwise provides, if two or more associations have liens for assessments created at any time

on the same  property, tho se liens have eq ual priority.

(4) Recording of the declaration constitutes record notice and perfection o f the lien.  No furth er record ation of any cla im

of lien for assessments is required.

(5) A lien for unpaid assessments is extinguished unless proceedings to enforce the lien are instituted within six years

after the full amount of assessments become due.

(6) This section does not prohibit actions or suits to recover sums for which subsection (1) of this section creates a lien

or to prohibit an association from taking a deed in lieu of foreclosure.

(7) The association shall be entitled to costs and reasonable attorney fees incurred by the association in a judgment or

decree in any action or suit brought by the association under this section.



(8) The asso ciation shall furnish  to a unit owner or such unit owner's designee or to a hold er of a security inte rest or its

designee upon written request, delivered personally or by certified mail, first-class postage prepaid, return receipt, to the

asso ciat ion 's registered agent, a written statement setting forth the amount of unpaid asse ssments currently levied against

such owner's unit.  The statement shall be furnished within fourteen ca lendar da ys after receipt o f the request an d is

binding on the assoc iation, the exec utive board , and every un it owner.  If no statement is furnished to the unit owner or

holder of a security  interest or his or her designee, delivered personally or by certified mail, first-class postage prepaid,

return receipt requested, to the inquiring party, then the association shall have no right to assert a lien upon the unit for

unpaid ass essments whic h were due  as of the date o f the request.

(9) In any action by an association to collect assessments or to foreclose a lien for unpaid assessments, the court may

appoint a receiver of the unit owner to collect a ll sums alleged to be due from the unit owner prior to or during the

pending of the action.  The court may order the receiver to pay any sums held by the receiver to the association during

the pending of the action to the extent o f the association's common exp ense assessments.

(10) In a cooperative, upon nonpayment of an assessment on a unit, the unit owner may be evicted in the same manner

as provided by law in the case of an unlawful holdover by a comme rcial tenant, and the lien may be foreclosed as

provided by this section.

(11) The asso ciation's lien may be foreclosed by any of the following m eans:

(a) In a c ond omi nium  or p lann ed c omm unit y, the  asso ciat ion 's lien may be foreclosed in like manner as a mortgage on

real estate.

(b) In a cooperative who se unit owners' interests in the units are real estate as determined in accordance with the

provisions of section 38-33.3-105, the association's lien must be foreclosed in like manner as a mortgage on real estate.

(c) In a cooperative who se unit owners' interes ts in the units are personal property, as determined in accordance with the

provisions of section 38- 33.3-105, the association 's lien must be fore closed as a  security interest under the "Uniform

Commercial Code", title 4, C.R.S.

§ 38-33.3-317. Association records

<Text of section effective until January 1, 2006>

 

The association shall keep financial records sufficiently detailed to enable the association to comply with section

38-33.3-316(8) concernin g statements o f unpaid  assessments.  All financial and  other reco rds shall be m ade reaso nably

available for examination by any un it owner and such owne r's authorized agents.

<For text of sec tion effective Ja nuary 1, 20 06, see § 3 8-33.3-3 17, post. >

§ 38-33.3-317. Association records

<Text of section effective January 1, 2006>

 

(1)(a) The asso ciation shall  keep financial records sufficiently detailed to enable the association to comply with section

38-33.3-316(8) concerning statements of unpa id assessments.

(b) The association shall keep as permane nt records m inutes of all mee tings of unit owne rs and the ex ecutive bo ard, a

record of all actions taken by the unit owners or executive board by written ballot or written consent in lieu of a meeting,

a record o f all actions taken by a committee of the executive board in place of the executive board on behalf of the

association, and a reco rd of all waiver s of notices of m eetings of unit  owners and of the executive board or any committee

of the executive board.



(c)(I) The association or its agent shall maintain a record of unit owners in a form that permits preparation of a list of

the names and addresses of all unit owners, showing the number of votes each unit owner is entitled to vote.

(II) Notwithstanding section 38 -33.3-11 7(1)(l) , this paragraph (c) shall not app ly to a unit, or the o wner thereo f, if the

unit is a time-share unit, as defined in section 38-33-110(7).

(d) The association shall maintain  its records in written form or in another form capable of conversion into written form

within a reasonable time.

(2) All financial and other records shall be made reasonably available for examination and copying by any unit owner

and such owner's authorized  agents.

(3) The association may charge a fee, not to exceed the association's actual cost per page, for copies of association

records.

(4) As used in this section, "reasonably available" means available during normal business hours, upon notice of five

business da ys, to the extent that:

(a) The request is made in good faith and for a proper purpose;

(b) The request describes with reasonable particularity the records sought and the purpose of the request;  and

(c) The re cords are  relevant to the p urpose o f the request.

(5) In addition to the records specified in subsection (1) of this section, the association shall keep a copy of each of the

following records at its principal office:

(a) Its articles of incorporation, if it is a corporation, or the corresponding organizational documents if it is another form

of entity;

(b) The declaration;

(c) The coven ants;

(d) Its bylaws;

(e) Resolutions adopted by its executive board relating to the characteristics, qualifications, rights, limitations, and

obligations of unit owners or any class or c ategory of unit owners;

(f) The minutes of all unit owners' meetings, and records of all action taken by unit owner s without a  meeting, for the

past three years;

(g) All written communications within the past three years to  unit owners generally as unit owners;

(h) A list of the names and business or ho me addresses of its current directo rs and officers;

(i) Its most recent annual report, if any;  and

(j) All financial audits or reviews conducted pursuant to section 38-33.3- 303(4)(b) during the immediately preceding

three years.

(6) This se ction shall not b e construed  to affect:

(a) The right of a unit owner to inspe ct records:



(I) Under corporation statutes governing the inspection of lists of shareholders or members prior to an annual meeting;

or

(II) If the unit owner is in litigation with the association, to the same extent as any other litigant;  or

(b) The po wer of a  court, independently of this article, to compel the production of association records for examination

on proof by a unit owner of proper purpose.

(7) This section  shall not be co nstrued to  invalidate any provision of the declaration, bylaws, the corporate law under

which the associatio n is organized , or other do cuments that m ore broa dly defines records of the association that are

subject to inspection and co pying by unit owners, or that grants unit owners freer acc ess to such records.

<For text of section effective until January 1, 2006, see § 38-33.3-317, ante.>

§ 38-33.3-318. Association as trustee

With  respect to a third person dealing with the association in the asso ciation's capacity as a trustee, the existence of trust

powers and their proper exercise by the association may be assum ed without inq uiry.  A third per son is not bo und to

inquire whether the associa tion has the power to act as trustee or is properly exercising trust powers.  A third person,

without actual knowledge that the association is exceeding or improperly exercising its powers, is fully pro tected in

dealing with the association as if it possessed and properly exercised the powers it purports to exercise.  A third person

is not bound  to assure the p roper ap plication of trus t assets paid  or delivere d to the asso ciation in its capacity as trustee.

§ 38-33.3-319. Other applicable statutes

To the extent that provisions o f this article conflict with  applicable provisions in the "Colorado Business Corporation

Act", articles 101 to 117 of title 7, C.R.S., the "Colora do Rev ised Non profit Corp oration Ac t", articles 121  to 137 o f title

7, C.R.S., the "Uniform Partnership Law", article 60 of title 7, C.R.S., the "Colorado Uniform Partnership Act (1997)",

article 64 of title 7, C.R .S., the "Co lorado U niform Limite d Partner ship Act of 1 981", a rticle 62 of title  7, C.R.S., ar ticle

1 of this title, article 55 of title 7, C.R.S., article 33.5 of this title, and section 39-1-103(10), C.R.S., and any other laws

of the state of Colorado which now exist or w hich are sub sequently ena cted, the pro visions of this article  shall control.
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